
 
         
 
 

 
 

 
 

  
   
 

  
 
   

   
  

 
   

 
 
         
 
         
         
 

 
 

   
 
  

December 17, 2013 

Gene D. Levoff 
Apple Inc. 
glevoff@apple.com 

Re:	 Apple Inc. 
Incoming letter dated October 18, 2013 

Dear Mr. Levoff: 

This is in response to your letters dated October 18, 2013 and November 13, 2013 
concerning the shareholder proposal submitted to Apple by James McRitchie.  We also 
have received letters on the proponent’s behalf dated November 3, 2013, 
November 10, 2013, November 13, 2013, November 17, 2013, November 20, 2013, 
November 24, 2013, November 25, 2013, November 26, 2013, December 10, 2013 and 
December 16, 2013.  Copies of all of the correspondence on which this response is based 
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf­
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal 
procedures regarding shareholder proposals is also available at the same website address. 

Sincerely, 

Matt S. McNair 
Special Counsel 

Enclosure 

cc:	 John Chevedden  
*** FISMA & OMB Memorandum M-07-16 *** 

http://www.sec.gov/divisions/corpfin/cf
mailto:glevoff@apple.com


 

 
         
 
 
 

  
 

 
  

   
 
   
 
      

    
  

 
  

     
 

 
      

   
 

     
 
         
 
         
           
 
 

December 17, 2013 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re:	 Apple Inc. 
Incoming letter dated October 18, 2013 

The proposal relates to director nominations. 

We are unable to concur in your view that Apple may exclude the proposal under 
rules 14a-8(b) and 14a-8(f). In this regard, we note that John Chevedden submitted the 
proposal on behalf of James McRitchie, the proponent, and a written statement was 
provided to Apple verifying that the proponent satisfied the minimum ownership 
requirement for the one-year period required by rule 14a-8(b). Accordingly, we do not 
believe that Apple may omit the proposal from its proxy materials in reliance on 
rules 14a-8(b) and 14a-8(f). 

We are unable to concur in your view that Apple may exclude the proposal under 
rule 14a-8(e)(2).  In this regard, we note that Apple received the proposal prior to the 
deadline for the receipt of shareholder proposals.  Accordingly, we do not believe that 
Apple may omit the proposal from its proxy materials in reliance on rule 14a-8(e)(2). 

Sincerely, 

Michael J. Reedich 
Special Counsel 



; 

DMSION OF CORPORA Ti()N; FINANCE . . 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS. 	 . . . . . 

~e Division ofCorporation Finance believes that its responsibility wit~ respect to 
ll)atters arising under Rule 14a-8 [17 CFR.240.14a~8], as with other matters under the proxy 
Piles. is to ·~d 'those who must comply With the rule by offering infonnal advice and suggestions 
and'to determine, initially, whether or ~t it may be appropriate in a particular matter to. 
reco.mmend enforcement action to the Commission. In connection with a shareholder proposal 

· 	under Rule l4a~. the Division's.staff consideci the irifonn~tio·n ~edto it·by the Company 
in support ofits intention to exclude .the propo.sals fro~ the Company's proxy materials. ac; well 
as any info~tion furnished by the P.roponent or· the proponent's representative. 

AlthOugh RUle l4a-8(k) does not require any. commmucations from Shareholders to the 
·~nuillssion's ~ the staffwill alWt:tys.consider information co~cerning alleged violations of 

· the statutes administered by the· Commission, including argument as to whether or not activities 

propos¢ to t>e.taken '-would be violative ·of the ·statute or nile inv_olved. The receipt by the staff 

ofsuch information; however, should not be construed as changing the staff's informal · 

pr~ureS and-proxy review into a formal or adversary procedure. 


It-is important to note that the staff's and. Commissio~'s no-action responses to 
RUle 14&-S(j}submissions reflect only informal views. The dyterminations ·reached in these no­
actio~ l~tters do not C!Jld ca.imot adjudicate the ~erits ofa con:tpany's positiorr With respect to the 
proposal. Only acourt such a.S a U.S. District Court .can decide whethe~ a company is obligated 

. . to includ~ shareholder.proposals in its proxy materials. Acci>rdingly a discretionary · 
. determiMtion not to reconunend or take Commission enforcement action, does n~t prcch.idc a 

pr-oponent, or any shareholder of~ -r..ompany, from pu.n;uing any rights he or she may have against 
the company in.·court, should the manage_ment omit the proposal from 'the comPiuty's.pro·xy 
·materia!. · . 



December 16,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

# 10 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule 14a-8 proposal. 

The company fails to reconcile the established practice of a "lead filer" in relation to its attempt 
to attempt to restrict investors' right to free association when cooperating to file rule 14a-8 
proposals. A "lead filer" was recognized in SLB 14F, October 18, 2011 (attached). 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

~ hn Chevedden 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 



Home ! Previous Page 

~ .s. Se®mmties~"€f10f& e*®fffl€frtl@e~®~lm'flm'fis~sl®" 
~ - ~- --~ "' = ~"' fu z.~-

Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff legal Bulletin No. 14F {CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent the 
views of the Division of Corporation Finance (the "Division"). This bulletin is 
not a rule, regulation or statement of the Securities and Exchange 
Commission (the "Commission"). Further, the Commission has neither 
approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide guidance 
on important issues arising under Exchange Act Rule 14a-8. Specifically, this 
bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8(b) 
(2)(i) for purposes of verifying whether a beneficial owner is eligible to 
submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

,. The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB No. 
14A, SLB No. 14B, SLB No. l4C, SLB No. 14D and SLB No. 14E. 

B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a 



to hold the required number of securities through the date of the meeting of 
shareholders, then the company will be permitted to exclude all of [the same 
shareholder's] proposals from its proxy materials for any meeting held in the 
following two calendar years." With these provisions in mind, we do not 
interpret Rule 14a-8 as requiring additional proof of ownership when a 
shareholder submits a revised proposal.15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 14a-8 
no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a company 
should include with a withdrawal letter documentation demonstrating that a 
shareholder has withdrawn the proposal. In cases where a proposal 
submitted by multiple shareholders is withdrawn, SLB No. 14C states that, if 
each shareholder has designated a lead individual to act on its behalf and the 
company is able to demonstrate that the individual is authorized to act on 
behalf of all of the proponents, the company need only provide a letter from 
that lead individual indicating that the lead individual is withdrawing the 
proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not be 
overly burdensome. Going forward, we will rocess a withdrawal request if 
the company provides a letter from th ead file that includes a 
representation that thEt!§d !!§i)is authonzed to withdraw the proposal on 
behalf of each proponent identified in the company's no· action request. 16 

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no·action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, we 
intend to transmit our Rule 14a-8 no-action responses by email to companies 
and proponents. We therefore encourage both companies and proponents to 
include email contact information in any correspondence to each other and to 
us. We will use U.S. mail to transmit our no-action response to any company 
or proponent for which we do not have email contact information. 

Given the availability of our responses and the related correspondence on the 
Commission's website and the requirement under Rule 14a-8 for companies 
and proponents to copy each other on correspondence submitted to the 
Commission, we believe it is unnecessary to transmit copies of the related 
correspondence along with our no-action response. Therefore, we intend to 
transmit only our staff response and not the correspondence we receive from 
the parties. We will continue to post to the Commission's website copies of 
this correspondence at the same time that we post our staff no-action 
response. 

1 See Rule 14a-8(b). 



December 10, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

# 9 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule 14a-8 proposal. 

The company cites: 
§240.14a-8 Shareholder proposals. 

Yet the company fails to acknowledge that the above section is preceded by this text: 
Final Rule: 
Amendments to Rules on Shareholder Proposals 

SECURITIES AND EXCHANGE COMMISSION 

17 CFR Part 240 

Release No. 34-40018; IC-23200; File No. S7-25-97 

RIN 3235-AH20 

Amendments to Rules on Shareholder Proposals 

AGENCY: Securities and Exchange Commission 

ACTION: Final Rule 

SUMMARY: The Securities and Exchange Commission ("we" or "Commission"} is 
adopting amendments to its rules on shareholder proposals. The amendments recast 
rule 14a-8 into a Question & Answer format that both shareholders and companies 
should find easier to follow, and make other modifications to existing interpretations of 
the rule. 

The company failed to explain how text intended to be "easier to follow" would be by its own 
nature intended to establish defmitions of who a shareholder is for purposes of submitting a 

*** FISMA & OMB Memorandum M-07-16 *** 



shareholder proposal and what a company is as far as asking for exclusion ofa shareholder 
proposal. · 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

mailto:glevoff@apple.com
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Final Rule: 
Amendments to Rules on Shareholder Proposals 

SECURITIES AND EXCHANGE COMMISSION 

17 CFR Part 240 

Release No. 34-40018; IC-23200; File No. 57-25-97 

RIN 3235-AH20 

Amendments to Rules on Shareholder Proposals 

AGENCY: Securities and Exchange Commission 

ACTION: Final Rule 

SUMMARY: The Securities and Exchange Commission ("we" or 
"Commission") is adopting amendments to its rules on shareholder proposals. 
The amendments recast rule 14a-8 into a Question & Answer format that 
both shareholders and companies should find e · , and make 
other modifications to existing interpretations e. e are also 
amending rule 14a-4 to provide clearer ground rules for companies' exercise 
of discretionary voting authority, and making related amendments to rule 
14a-5. 

EFFECTIVE DATE: The amendments are effective (30 days after publication 
in the Federal Register). 

FOR FURTHER INFORMATION CONTACT: Frank G. Zarb, Jr., or Sanjay M. 
Shirodkar, Division of Corporation Finance; at (202) 942-2900, or Doretha M. 
VanSlyke, Division of Investment Management, at (202) 942-0721 1 Securities 
and Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549. 

SUPPLEMENTARY INFORMATION: The Commission is adopting 
amendments to rules 14a-8 .1, 14a-4 2., and 14a-5 J under the Securities 
Exchange Act of 1934 (the "Exchange Act") . .1 

I. Executive Summary 

With modifications, we are adopting some of the amendments to our rules on 
shareholder proposals that we initially proposed on September 18, 1997. ~As 
explained more fully in this release, we modified our original proposals based 
on our consideration of the more than 2,000 comment letters we received 
from the public . .§. 

Our proposed changes evoked considerable public controversy, as have our 
earlier efforts to reform these rules. Some shareholders and companies 
expressed overall support for our proposals. Z Certain of our proposals; 
however, were viewed as especially controversial; and generated strong 

comments in favor1 as well as heavy opposition. ~ 



November 26, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

# 8 Rule l4a-8 Proposal 
Apple Inc. {AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 

Please see: 
Ameriprise Financial, Inc. (December 21, 2012) 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 20 14 proxy. 

-
cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 



December 21,2012 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 Ameriprise Financial, Inc. 
Incoming Jetter dated December 7, 2012 

The proposal requests that the board take the steps necessary so that each voting 
requirement in the charter and bylaws that calls for a greater than simple majority vote be 
eliminated, and replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable laws. 

We are unable to concur in your view that Ameriprisc may exclude the proposal 
under roles 14a-8(b) and 14a-8(f). Accordingly, we do not believe that Ame1iprise may 
omit the proposal from its proxy materials in reliance on roles 14a-8(b) and 14a-8(f). 

We are unable to concur in your view that Ameriprise may exclude portions of the 
supporting statement under role 14a-8{i)(3). Accordingly, we do not believe that 
Ameriprise may omit portions of the supporting statement fi·om its proxy materials in 
1·eliance on role l4a-8(i)(3). 

Sincerely, 

Erin E. Martin 
Attomey-Advisor 



November 25,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 

·1 00 F Street, NE 
Washington, DC 20549 

# 7 Rule 14a~8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 

The company does not address an equal application of its interpretation of 17 CFR 240.14a-8 
Shareholder proposals. For instance Question 10 states, "What procedures must the company 
follow if it intends to exclude my proposalT 

Question 10 says nothing about authorizing an outside firm to act for a company under Rule 14a-
8. Yet there are thousands of outside firm letters accessible at 
http://www.sec.gov/divisions/corpfin/cf-noaction/2013_14a-8.shtml 
that show that companies routinely use outside firms under Rule 14a-8. 

The company did not provide any evidence of regulatory intent under Rule 14a-8 to give 
companies unlimited access to outside firms to act in their behalf while the retail shareholder 
must purportedly rely only upon himself. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

Sincerely, 

cc: James McRitchie 

Gene Lev off <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 



November 24, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 6 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule 14a-8 proposal. 

The company does not explain how it might take the liberty to conclude that Mr. James 
McRitchie is not the proponent when the first words at the conclusion of the proposal are: 
"Notes: 
''James McRitchie, sponsored this proposal." 

In spite of the words "James McRitchie ... sponsored this proposal," the company even claims 
that Mr. McRitchie's submittal format would allow any eligible shareholder to be sought out to 
"rescue" the proposal (October 18, 2013 letter, page 5, paragraph 2). 

In spite of the words "James McRitchie ... sponsored this proposal," the company does not even 
send a letter to Mr. McRitchie asking him to address any purported defects. 

The company argument appears to be equivalent to a company claiming that when a proposal is 
sponsored by 2 proponents that a company need only notify one proponent of any purported 
defect within 14-days. 

The company clearly did not notify Mr. McRitchie of any purported defect within the mandated 
14-days and is thus not entitled to any consideration of the other issues in its no action request. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

mailto:glevoff@apple.com


. 
'. 

point within the preceding 60 days, was worth at least $2,000 . 

5. Nominees may include in the proxy statement a 500 word supporting statement 

6. Each proxy statement or special meeting notice to e_ t board members shall include 
instructions for nominating under these provisions, f xplaining all legal requirements 
for nominators and nominees under federal law, e law and the company's governing 
documents. 

Vote to protect and enhance shareh 

ss for Shareholders - Proposal X* 

Notes: 
James McRitchie, sponsored this proposaL 

::z 4 
Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 
Asterisk to be removed for publication. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 
15, 2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

" the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
direCtors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to. address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at 
the annual meeting. Please acknowledge this proposal promptly by email 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



November 20, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 5 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule 14a-8 proposaL 

The company submitted no evidence from the 900-pages of the Waste Connections case that the 
Court was fully aware of the company obligation under rule l4a-8 to follow certain procedural 
steps within certain time limits to notify a proponent of any purported defect and whether Waste 
Connections was in compliance with its obligation in order to demand relief. 

The company submitted no evidence from the 900-pages of the Waste Connections case that the 
Court reviewed in detail the proponent's response to the company's procedural objections. 

Waste Connections failed to first utilize the no action process to vet its no action claims in a 
specialized procedural area that the Staff has a wealth of experience and precedents to rely on. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

Sincerely, 

~---
cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 



November 17, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 4 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 

The footnote on page 3 of the company October 18, 2013letter is in effect a company admission 
that it has included no page from the 900-pages of the Waste Connections case to highlight any 
particular procedural step that the Court found critical to its 2-page June 3, 2013 Court Order. 

On page 4 of its letter the company began a paragraph with. "As noted in Waste Connections ... " 
as though the Court reaffirmed every claim Waste Connections made in its 900-page case. 

On page 5 the company gratuitously says that SLB 14 states the proponent is responsible for 
proving his eligibility. However it is clear that SLB 14 does not state that the proponent must do 
100% of the work to prove his edibility. SLB 14 does not state that the proponent must write the 
letter to prove his stock ownership. SLB 14 does not prohibit the broker from forwarding its 
letter directly to the company. 

The company interpretation on page 6 of how shareholders are entitled to submit proposals is not 
backed up by any no action precedent. The company does not reconcile its view with the practice 
that may have been in use as far back as the 1970s of co-filers giving all their paperwork to one 
party to in turn submit a proposal. 

Why does the company resort to implying that the proposal was only sent by email? Why can't 
the company acknowledge that it received the proposal also by fax? 

On page 7 the company is now disingenuous in claming that its September 13, 2013letter stating 
the rules of the SEC require a response to its letter within in 14-days correcting all procedural 
deficiencies described in its letter would purportedly not apply to adding to the originally 
submitted evidence that Mr. McRitchie was the proponent of his proposal because following the 
company-cited 14-day rule could arguable make any 14-d.ay response untimely. 

The company September 13, 20131etter was also defective because it was not sent to Mr. 
McRitchie and it makes no request that Mr. McRitchie provide verification of his stock 

*** FISMA & OMB Memorandum M-07-16 *** 



ownership. The company does not explain why its September 13,2013 letter ignores the words 
that immediately foUowing the last words of the proposal: 
"Notes: 
"James McRitchie ponsored this proposal." 

Additionally Waste Connections failed to first utilize the no action process to vet its no action 
claims in a procedural area that the Staff has a wealth of experience and precedents to rely on. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 



November 13,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

# 3 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule 14a-8 proposal. 

Attached is the June 3, 2013 Court Order in the Waste Connections case. The company has not 
explained how it can be determined which of the many issues raised by Waste Connections was 
the critical basis for this 2-page June 3, 2013 Court Order. The Court had 2-months to prepare 
this Order after its April4, 2013 Minute Entry and the Court Order is only 2-pages! 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

ce: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

Reference: 
04/04/2013 
Minute Entry for proceedings held before Judge Keith P Ellison. MOTION HEARJNG held on 
4/4/2013. The Court DENIES 11 MOTION to Dismiss and GRANTS 15 MOTION for Summary 
Judgment. Appearances: Patrick Shea, Jeff G Hammel, Defts John Chevedden and James 
McRitchie. (Court Reporter: C. Barron), filed.(kpicota,) (Entered: 04/04/2013) 

*** FISMA & OMB Memorandum M-07-16 *** 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT Oil' TEXAS 

HOUSTON DIVISION 

) 
WASTE CONNECTIONS, INC., ) 

) 
Plaintiff, ) Civil Action: 4:13-CV-00176-KPE 

~ ) 
) 

JOHN CHEVEDDEN, } 
JAMES McRITCHIE and ) 
MYRA K. YOUNG, ) 

) 
Defendants. ) 

ORDER DENYING DEFENDANTS' MOTION TO DISMISS AND GRANTING 
PLAINTIFF WCN'S MOTION FOR SUMMARY JUDGMENT 

On April4, 2013, the Court held a hearing on (i) the motion to dismiss filed by 

Defendants John Chevcdden, James McRitchie, and Myra K. Young on February 1, 2013 (ECF 

No. ll), and (ii) the motion for summary judgment filed by Plaintiff Waste Connections, Inc. 

("WCN'') on February 22,2013 (ECFNo. 15). 

The Court has considered the parties' briefing on Defendants' motion to dismiss, as well 

as the arguments presented at the April4, 2013 hearing. The Court finds that WCN has 

standing to pursue the declaratory relief it seeks and that Defendants' motion to dismiss should 

be DENIED. 

WCN's motion for summary judgment is unopposed. Having considered WCN's 

motion for summary judgment, including its supporting evidence, the Court concludes that 

WCN has met its burden of demonstrating that there is no genuine dispute as to the material 



facts. The Court therefore finds that WCN's motion for summary judgment should be 

GRANTED. 

Accordingly, it is ORDERED that Defendants' Motion is DENIED and WCN's Motion 

is GRANTED. 

Therefore, it is ORDERED that the shareholder proposals submitted to WCN by 

Defendants on November 27, 2012, and December 6, 2012, may be excluded from WCN's 

proxy statement pursuant to 17 C.F.R. § 240.14a-8. 

Signed at Houston, Texas on J 9"-" S 2013. 

~-~2Cu-S 
Unit tes D1stnct Judge 

2 



November13,2013 

VIA EMAIL (shareholderproposa/s@sec.govj 

Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Apple Inc. 
Exclusion of Shareholder Proposal of John Chevedden 
Entitled "Proxy Access for Shareholders" 
Pursuant to Securities Exchange Act of 1934 Rule 14a-8 

Ladies and Gentlemen: 

1934 Act/Rule 14a-8 

This letter concerns the request dated October 18, 2013 (the "Initial Request Letter") submitted 
on behalf of Apple Inc., a California corporation (the ncompanyj, seeking confirmation that the staff 
(the "Staff} of the Division of Corporation Finance of the U.S. Securities and Exchange Commission 
(the ~~commission') will not recommend enforcement action to the Commission if, in reliance on Rule 
14a-8 under the Securities Exchange Act of 1934 (the "Exchange Aetj, the Company omits the 
shareholder proposal entitled "Proxy Access for Shareholders" and accompanying supporting statement 
(together, the "Proposa/j submitted by John Chevedden ("Cheveddenj, purportedly on behalf of James 
McRitchie ("McRitchiej, from the Company's proxy materials for its 2014 Annual Meeting of 
Shareholders (the "20 14 Proxy Materialsj. 

On November" 3, 2013, Chevedden submitted a letter to the Staff (the 11First Proponent Letterj, 
asserting his view that the Proposal must be included in the 2014 Proxy Materials. On November 1 0, 
2013, Chevedden submitted an additional letter informing the Staff that the decision in Waste 
Connections, Inc. v. John Chevedden, James McRitchie and Myra K. Young, (Civil Action 4:13-CV-00176-KPE) 
(nWaste Connections v. Chevedden") is under appeal in the United States Court of Appeals for the 5th 
Circuit (the "Second Proponent Letter" and, together with the First Proponent Letter, the .~~Proponent 
Letters'1. Copies of the First Proponent Letter and Second Proponent Letter are attached hereto as 
Exhibit A and Exhibit B, respectively. 

1 Loop 
Cupertino, CA 95014 

T 408 996-1010 
F 408 996-0275 
www.appfe_com 
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The Company submits this letter to supplement the Initial Request Letter and respond to 
arguments made in the Proponent Letters. The Company also renews its request for confirmation that 
the Staff will not recommend enforcement action to the Commission if the Company omits the Proposal 
from its 2014 Proxy Materials. 

I. 	 BACKGROUND 

The Proposal relates to the implementation of a process to provide for proxy access for 
shareholders and was received by the Company on September 5, 2013. See Exhibit A to the Initial 
Request Letter. fn the Initial Request Letter, the Company requested no-action relief from the Staff to 
omit the Proposal in reliance on (i) Rule 14a-8(ft because Chevedden did not provide proof of 
ownership within 14 days of receiving proper notice of the requirement for such from the Company, 
and (ii} Rule 14a-8(e)(2), because the Company did not receive evidence of McRitchie's authorization for 
Chevedden to submit the Proposal on McRitchie's behalf until after the Company's Rule 14a-8(e) 
deadline. 

The Initial Request Letter set forth an analysis of Waste Connections v. Chevedden, in which the 
U.S. District Court for the Southern District of Texas granted declaratory judgment holding that Waste 
Connections, Inc. ('Waste Connections") could omit a proposal submitted by Chevedden, purportedly 
on behalf of McRitchie, because, in part, Rule 14a-8 does not permit a shareholder to grant a proxy to 
another to submit a shareholder proposal. The Initial Request Letter also provides an analysis of the 
insufficiency of McRitchie's purported "proxy" to Chevedden, dated September 5, 2013, as support for 
the conclusion that Chevedden is the true proponent of the Proposal. 

Because the Company believes Rule 14a-8 does not permit a "proxy" to submit a proposal on 
behalf of a shareholder and because the Company was not provided sufficient evidence that 
Chevedden had authorization from McRitchie to submit the Proposal on his behalf before the Rule 14a­
8(e) deadline, the Company provided timely notice to Chevedden of its view that he was the true 
proponent of the Proposal and the requirement that he demonstrate his eligibility under Rule 14a-8(b) 
to submit the Proposal to the Company. See Exhibit C to the Initial Request letter. On September 23, 
2013, Chevedden responded to the Company's notice by providing a new letter from McRitchie 
purporting to "confirm" that McRitchie is the sole proponent of the Proposal, but provided no evidence 
that he is a Company shareholder. See Exhibit D to the Initial Request letter. 

The First Proponent Letter asserts that McRitchie is the sole proponent of the Proposal, as 
demonstrated by letters, purportedly from McRitchie, submitted to the Company on September 5 and 
September 23. The First Proponent Letter dismisses the precedential value of Waste Connections v. 
Chevedden based on a statement in a "popular Shareholder Proposals Handbook" regarding the author's 
view on the "attraction" of seeking judicial review of a shareholder proposal's compliance with Rule 14a­
8. The First Proponent Letter concludes with the assertion that McRitchie knew the Proposal's subject 
matter because it was posted on a website before the Company's deadline for receipt of shareholder 
proposals and that the Company has failed to submit any evidence that Chevedden submitted the 
Proposal without McRitchie's knowledge. 

1/. 	 EXCLUSION OF THE PROPOSAL 

A. 	 The First Proponent Letter Fails in its Attempt to Refute the Analysis and Conclusions Set 
Forth in the Initial Request Letter 

As asserted in the Initial Request Letter, and supported by the District Court's decision in Waste 
Connections v. Chevedden, Rule 14a-8 does not authorize a person to act as a proxy to submit a proposal 
on a shareholder's behalf. The First Proponent Letter erroneously asserts, "Apple fails to cite anything in 
Rule 14a-8 which prohibits such common delegation." In fact, the Initial Request Letter provides an 



U.S. Securities and Exchange Commission 
November13,2013 
Page 3 

analysis substantially similar to that presented to the court in Waste Connections v. Chevedden. The 
analysis notes that paragraph (h) of Rule 14a-8 is the only section of the rule authorizing a shareholder 
to designate a representative to act on his or her behalf, permitting such designation for the limited 
purpose of presenting the shareholder's proposal at the shareholders' meeting. The rule does not 
contain any language suggesting a non-shareholder may submit a proposal for inclusion in a company's 
proxy materials or permitting a shareholder to grant a proxy to another person in advance of the 
shareholders' meeting to allow that other person to submit a proposal. 

The First Proponent letter goes on to note, "as clearly stated in his letter of September 5, 2013, 
which accompanied Mr. McRitchie's proposal, Mr. Chevedden is authorized to submit the proxy access 
proposal on Mr. McRitchie's behalf" (emphasis added). This is not an accurate statement. The 
September 5 letter stated only HMy [(i.e., McRitchie's)] proposal is for the next annual meeting." As was 
true with the "proxy" provided by McRitchie to Chevedden at issue in Waste Connections v. Chevedden, 
the September 5 letter was silent as to the proposal's subject matter and provided no indication that 
McRitchie was even aware of the topic of the proposal he was purportedly "authorizing" Chevedden to 
submit on his behalf. In fact, the Company did not receive evidence that McRitchie had »authorized" 
Chevedden to submit a proxy access proposal until September 23, more than two weeks after the 
Company's deadline for the receipt of shareholder proposals. 

The First Proponent letter further states," As of September 9, 2013, there were no deficiencies in 
the proposal package." Again, this statement is not accurate. A detailed analysis of the deficiencies 
concerning (i) the submission of a "proxy proposal by proxy" and (ii) the September 5 "proxyn from 
McRitchie to Chevedden were set forth in the Initial Request Letter and were conveyed to Chevedden in 
the Company's deficiency notice, dated September 13, 2013. In response to that notice, Chevedden 
attempted to "cure" the second deficiency noted above by providing a new letter from McRitchie dated 
September 23, 2013, "confirming" that McRitchie was the sole proponent of "the proxy access proposal 
dated September 5, 2013." 

Finally, the First Proponent letter notes that Rule 14a-8(g) places the burden on a company to 
demonstrate it is entitled to exclude a proposal. However, Staff Bulletin 14 (July 13, 2001) (uSLB 14} 
clarifies that Rule 14a-8(b)(1) requires, in part, that when the shareholder is not a record holder, the 
shareholder "is responsible for proving his or her eligibility to submit a proposal to the compan~ 
(emphasis added). As such, before a shareholder proposal is included in a company's proxy materials, 
Rule 14a-8(b) requires, and a company is entitled to, a higher standard of documentary evidence than a 
"fill-in-the-blank" form letter that on its face does not provide unambiguous evidence of a shareholder's 
intent to submit a specific proposal to that company. This, however, is exactly what Chevedden 
provided to the Company on September 5, 2013 - a "form" proxy in which he had simply filled in the 
date. Despite the assertion in the First Proponent letter that McRitchie "knew" the subject matter of the 
Proposal on August 27, 2013 {when it was posted on the website Sharegate.com), evidence of such 
knowledge and of McRitchie's intent to submit the Proposal was not submitted to the Company until 
September 23, 2013. Accordingly, Chevedden/ not the Company, failed to meet the burden under Rule 
14a-8. 

B. 	 Chevedden Has Not Met His Burden of Demonstrating His Eligibility to Submit the 
Proposal to the Company 

The Staff has consistently permitted the exclusion of shareholder proposals based on a 
proponent's failure to provide satisfactory evidence of eligibility pursuant to Rule 14a-8(b) and Rule 14a­
8(f)(1 ). Section B.l of Staff legal Bulletin 14F (October 18, 2011) ("SLB 74F"), specifies what a 
shareholder must do to verify his or her eligibility to submit a proposal based on how the shareholder 
owns the securities. On September 13, 2013, the Company notified Chevedden via email of its view that 
he was the true proponent of the Proposal. The Company's notice included {i) a description of the 

http:Sharegate.com
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eligibility requirements of Rule 14a-8{b), Oi) a statement explaining that Chevedden needed to submit 
written evidence of his eligibility to submit the Proposal, (iii) an explanation of what he should do to 
comply with the rule, (iv) a statement calling his attention to the 14-day deadline for responding to the 
Company's notice, and (v} copies of Rule 14a-8 and SLB 14F. 

As of the date of this letter, Chevedden has not provided written support demonstrating that he 
continuously held at least $2,000 in market value, or 1%, of the Company's securities entitled to be 
voted on the Proposal at the 2014 annual meeting for at least one year by the date on which the 
Proposal was submitted. When a company has provided sufficient notice to a shareholder of procedural 
or eligibility deficiencies under Rule 14a-8(f)(1) and those deficiencies have not been timely cured, the 
Staff has consistently permitted companies to omit shareholder proposals pursuant to paragraphs {b) 
and (f) of Rule 14a-8. See, e.g., D.R. Horton, Inc. (September 30, 2010) (concurring in the exclusion of a 
proposal in reliance on Rule 14a-8(b) and Rule 14a-8(f)(1) and noting that the proponent "appears to 
have failed to supply, within 14 days of receipt of D.R. Horton's request, documentary support 
sufficiently evidencing that he satisfied the minimum ownership requirement for the one-year period as 
of the date that he submitted the proposal as required by rule 14a-8(bY"); Hewlett-Packard Company (July 
28, 2010) (same); and Yahoo! Inc. (April2, 2010) (same}. 

Ill. CONCLUSION 

For the reasons set forth above and in the Initial Request Letter, the Company previously 
maintained and continues to believe the Proposal may be omitted in reliance on Rule 14a-8. Thus, the 
Company renews its request that the Staff concur with the Company's view that the Proposal may be 
omitted from the Company's 2014 Proxy Materials in reliance on Rule 14a-8. 

Please do not hesitate to contact me at (408) 974-6931, or by email at qlevoff@apple.com, if you 
have any questions or require any additional information with regard to this matter. 

vo 
Senior irector, Corporate .Law 

Enclosures 

cc: John Chevedden 

Robert P!esnarski 
O'Melveny & Myers LLP 

*** FISMA & OMB Memorandum M-07-16 *** 



From: olmsted
Subject: # i Rule 14a-8 Proposal Apple Inc. (AAPL) 

Date: November 3, 2013 at 7:00PM 
To: Office of Chief Counsel shareholderproposa!s@sec.gov 
Cc: Gene Levoff glevoff@apple.com 

Ladies and Gentlemen: 
Please see the attached letter regarding the company no action request 
Sincerely, 
John Chevedden 

*** FISMA & OMB Memorandum M-07-16 *** 



November 3, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commi'!Sion 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18, 2013 company request concerning this rule l4a-8 proposal. 

The "'background" discussion on Waste Connections has no bearing on Apple's current no-action 
request. As Broc Romanek points out is his popular Shareholder Proposals Handbook (July 
20 12), "part of the attraction" of going to the District Court for the Southern District of Texas is 
that "the judge clearly will not have the benefit of experience with Rule 14a-8 compared to the 
SEC staff." None of the bases for exclusion were challenged in that case because to do so would 
have simply lent legitimacy to the impropriety of the filing. Waste Connection had no standing to 
bring its suit in the first place. The case is under appeal. 

Apple asserts Rule 14a-8 "does not permit" "shareholder proposals by proxy." As clearly stated 
in his letter of September 5, 2013, which accompanied Mr. McRitchie's proposal, Mr. 
Chevedden is authorized to submit the proxy access proposal on Mr. McRitchie's behalf. Apple 
fails to cite anything in Rule 14a-8 which prohibits such common delegation. 

Apple asserts the proposal may be excluded "because Chevedden has not sufficiently 
demonstrated his eligibility to submit a shareholder proposal" and "did not provide sufficient 
proof of ownership." McRitchie is proponent of the shareholder proposal and, as acknowledged 
by Apple, evidenced beneficial ownership in a letter dated September 9, 2013, well before Apple 
notified Chevedden and McRitchie of the failure to include proof of ownership on September 13, 
2013, which began the required 14 day notice to correct any deficiencies. · 

As of September 9, 2013, there were no deficiencies in the proposal package. However, solely as 
a courtesy, on September 23, 2013 Chevedden e.-mailed a copy of a letter from McRitchie 
verifying once again that McRitchie is the sole proponent of the proposal. 

Apple asserts the proposal may be omitted in reliance on Rule 14a-8(e)(2) because it wasn't 
submitted timely. Again, Apple raises the ruse that Chevedden is the actual shareholder 
proposal. As stated above and as is clear from the record, McRitchie is and has always been the 
proponent of the proposal in this case. By Apple's own admission. the proposal was received by 
them on September 5, 2013 and was followed by evidence of McRitchie's ownership by the 
September 9, 2013 deadline for submitting proposals, well before the September 27, 2013 

*** FISMA & OMB Memorandum M-07-16 *** 



deadline for curing any deficiency. 

Apple's no-action letter revolves around their assertion that Chcvedden submitted the proposal 
on proxy access without McRitchie's knowledge or permission. Rule 14a-8(g) clearly states, "the 
burden is on the company to demonstrate that it is entitled to exclude a.proposal." Apple has 
failed to meet that burden. Apple submitted no evidence whatsoever to back their contention that 
Chevedden submitted the proposal without McRitchie's knowledge. Although I see no 
requirement to do so, l attach a draft copy of McRitchie's proposal, as was posted to 
Sharegate.com on August 27, 2013. Clearly, McRitchie knew the subject of the proposal that 
would be submitted to Apple by that date. Apple's contention that Chevedden is the sole 
proponent of the proxy access proposal has no basis in fact. Mr. Chevedden is clearly acting as 
Mr. McRitchie's agent 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Lcvoff <glevoff@apple.com> 
Director, Corporate Law 

mailto:glevoff@apple.com
http:Sharegate.com


lvfr. Arthur D. Levinson 
Chainnan of the Board 
Apple Inc. (AAPL) 
One Infinite Loop 
Cupertino CA 95014 

Dear Mr. Levinson, 
.. 

James McRitchie 

I purchased stock and hold stock in our company because I believed our company has unrealized 
potential. I believe some of this unrealized potential can be unlocked by making our corporate 
governance more compefitive. And this will be vi:rtually cost-free and not require lay-offs. 

My proposal is for the next annual sha:reholder meeting. I will meet Rule 14a-8 requirements 
including the continuous ownership of the required stock value until after the date of the 
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis, 
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden 
and! or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it. for the forthcoming shareholder 
meeting before, during and after the forthcoming shareholder meeting. Please direct all future 
communications regarding my rule 14a-8 proposal to John Chevedden 

to faCI1itate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals 1hat are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-term performance of our company. Please acknowledge receipt of my proposal 
promptly by email to

Sincerely, 

91512013 

James McRitchie Date 
Publisher of the Corporate Governance site at CorpGov.net since 1995 

cc: D. Bruce Sewell 
Corporate Secretary 
PH: 408 996-1010 
F){:408-974-2483 
FX: 408-253-7457 
Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 
shareholderproposal@apple.com 

*** FISMA & OMB Memorandum M-07-16 *** 
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Proposal X*- Proxy Access for Shareholders 

WHEREAS, more than 10% of Apple lnc. shareholders voted against the re-election of 
three directors in 2013. 

The business case for boardroom diversity runs deep, with studies finding higher 
returns on sales, invested capital and equity. Yet, Apple's board consists of seven white 
males and one Chinese-American woman, all aged 52 to 72. 

Apple continues to face a litany of legal issues: possible worker rights violations at 
suppliers, anti-competitive practices, consumer class-action lawsuits, anti-trust probes, 
and consumer privacy concerns. Yet, Apple lacks a board committee responsible for 
these issues. 

Activist corporate raiders have offered creative ideas aimed at capturing the cash horde, 
but not enhancing long-term returns. 

It is time to "think differenf' by allowing shareowners to be heard on the board. 

RESOLVED, Shareowners ask our board, to the fullest extent permitted by law, to 
amend our governing documents to allowshareowners to make board nominations as 
follows: 

1. The Company proxy statement, form of proxy, and voting instruction forms shall 
include, listed with the board's nominees, alphabetically by last name, nominees ot 

a. Any party of one or more shareowners that has collectively held, continuously for two 
years, at least one percent but less than five percent of the Company's securities 
eligible to vote for the election of directors, and/or 

b. Any party of shareowners of whom 25 or more have each held continuously for one 
year a number of shares of the Company's stock that, at some point within the 
preceding 60 days, was worth at least $2,000 and collectively at least one percent but 
less than five percent of the Company's securities eligible to vote for the election of 
directors. 

2. For any board election, no shareowner may be a member of more than one such 
nominating party. Board members and officers of the Company may not be members of 
any such nominating party of shareowners. 

3. Parties nominating under 1(a) may collectively, and parties nominating under 1(b) 
may collectively, make nominations numbering up to 24% of the company's board of 
directors. If either group should exceed its 24% limit, opportunities to nominate shall be 
distributed among parties in that group as evenly as possible. 

4. If necessary, preference among 1 {a) nominators will be shown to those holding the 
greatest number of the Company's shares for at least two years, and preference among 
1 {b) nominators will be shown to those with the greatest number who have each held 
continuously for one year a number of shares of the Company's stock that, at some 



point within the preceding 60 days, was worth at least $2,000. 

5. Nominees may include in the proxy statement a 500 word supporting statement 

6. Each proxy statement or special meeting notice to elect board members shall include 
instructions for nominating under these provisions, fully explaining aU legal requirements 
for nominators and nominees under federal law, state law and the company's governing 
documents. 

Vote to protect and enhance shareholder value: 

Proxy Access for Shareholders- Proposal X* 

Notes: 
James McRitchie, ponsored this proposal. 

Please note that the. title of the proposal is part of the proposal. 

''Number to be assigned by the. company. 
Asterisk to be removed for publication. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 {CF), September 
15, 2004 including {emphasis added}: 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1){3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14-a--8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at 
the annual meeting. Please acknowledge this proposal promptly by email 

*** FISMA & OMB Memorandum M-07-16 *** 
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Septembers. 2013 

James McRitchie 

Re: TO Ameritrade account ending in

Dear James McRitchie, 

Post-it" Fax Note 7671 

iT0 6e>t<:. Le..,,.-(f 
Co.IO<lpl. 

1'1100&# 

Fax*<ta"~"l?~- nY 3 
- ~ 

~,.-'1 ... 13 ~ ... 
r-:;rm- th e,_~P::J;./ .. ~> 
eo. 

l'llO!lell 

Fax II 

Pursuant to your request. this latter serves as confirmation that as of !he close of business on September 
5, 2013, James McRitchie held 60 shares of Apple Inc. (APPL) common stock in TO Ameritrade account 
ending in at TD Amerifrade Clearing Inc. You ccntinuous!y held at least 60 shares of Apple inc. 
(APPL) oommon stock in !he above referenced account at TD Ameritrade Clearing Inc. for at least one 
year. DTC number 0188 is the clearinghouse number for TD Ameritrade. 

If you have any further questions, please contact 800-669-3900 to speak with a TD Amerilrade C!lent 
Services representatiVe, or e-mailoo atclientservices@tdameritrade.com. We are avaUabla 24 hours a 
day, seven days a week. • 

Sincerely, 

Uooou:.o. ~- €:ID,1Y'(l),J 
Veronica Tucker-Bernard 
Resource Specialist 
TO Ameritrade 

This illl<llmaOOn Is l\Jmished B$ part of a gene<al ~ - and TO Amoritrad& shaD not be liable for any l:famageS a!!sing 
out of any i~ In the infcmlallon. Because fhJs lnlil<malion may differ from yourl"D Amerllrnlle lll<>nlhly Slalemenl. you 
shoUld rely oe1y on the l"D -trade lllOirlhly Sla!emellt as the offlcilll record of your TO Amoritrade ~. 

TO Ameritrade does notpiO'Iklc ~legal ortaxa<Ma>. Please consult your inveslmenl.legal or tax ~~tax 
""'"'""'"''"""'ofyaur~. 

TOA 5380 L 09112 
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September 23, 2013 

Mr. Gene Le.voff 
Director, CorPorate Law 
Apple tne.. (MPL) 
One Infinite Loop 
Cupertino CA 95014 
PH;40099S-1010 
FX; 408-974-2483 
FX: 408-253-7457 

Re: Proxy access proposal 

Dear Mr.Levoff: 

This is to confirm that I am 1he sole proponent of the attached proxy access 
proposal dated September 5, 2013 and that I duly authorized John Chevedden to 
act as my agent regarding this Rule 14&-8 proposal before. during and after the 
forth<;omlng shareholder meeting. I intend to hold 1he required ?ffiOUnt of 
company stock until after the applicable shareholder meeting. . 

; 

Sincerely, 

~r~ 
James McRitchie 
Share0\lll1el' end Publisher of 
Corporate Governance (CorpGov.net) 

*** FISMA & OMB Memorandum M-07-16 *** 



From: olmsted
Subject: # 1 Rule 14a-8 Proposal Apple Inc. (AAPL) 

Date: November 10, 2013 at11 :03 PM 
To: Office of Chief Counsel shareholderproposa!s@sec.gov 
Cc: Gene levoff glevoff@apple.com 

Ladies and Gentlemen: 
Please see the attached letter regarding the company no action request. 
Sincerely, 
John Chevedden 

'"" 
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November 10,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 2 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Aceess 
.Tames McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 
The Waste Connections case is currently under appeal per the attachment 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 
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Brief deadline satisfied. Reply Brief due on 1011712013 for AppeHents John Chevedden, James McRitchie end Myra K 
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Hammel} 
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November 10,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

# 2 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 
The Waste Cormections case is currently under appeal per the attachment. 

This is to request that the Securities and Exchange Conunission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 
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November 3, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
Apple Inc. (AAPL) 
Proxy Access 
James McRitchie 

Ladies and Gentlemen: 

JOHN CHEVEDDEN 

This is in regard to the October 18,2013 company request concerning this rule 14a-8 proposal. 

The "background" discussion on Waste Connections has no bearing on Apple's current no-action 
request As Broc Romanek points out is his popular Shareholder Proposals Handbook (July 
2012), "part of the attraction" of going to the District Court for the Southern District of Texas is 
that "the judge clearly will not have the benefit of experience with Rule 14a-8 compared to the 
SEC staff." None of the bases for exclusion were challenged in that case because to do so would 
have simply lent legitimacy to the impropriety of the filing. Waste Connection had no standing to 
bring its suit in the first place. The case is under appeal. 

Apple asserts Rule 14a-8 "does not permit" "shareholder proposals by proxy." As clearly stated 
in his letter of September 5, 2013, which accompanied Mr. McRitchie's proposal, Mr. 
Chevedden is authorized to submit the proxy access proposal on Mr. McRitchie's behalf. Apple 
fails to cite anything in Rule l4a-8 which prohibits such common delegation. 

Apple asserts the proposal may be excluded "because Chevedden has not sufficiently 
demonstrated his eligibility to submit a shareholder proposal" and "did not provide sufficient 
proof of ownership." McRitchie is proponent of the shareholder proposal and, as acknowledged 
by Apple, evidenced beneficial ownership in a letter dated September 9, 2013, well before Apple 
notified Chevedden and McRitchie of the failure to include proof of ownership on September 13, 
2013, which began the required 14 day notice to correct any deficiencies. · 

As of September 9, 2013, there were no deficiencies in the proposal package. However, solely as 
a courtesy, on September 23, 2013 Chevedden e-mailed a copy of a letter from McRitchie 
verifying once again that McRitchie is the sole proponent of the proposal. 

Apple asserts the proposal may be omitted in reliance on Rule l4a-8(e)(2) because it wasn't 
submitted timely_ Again, Apple raises the ruse that Chevedden is the actual shareholder 
proposal. As stated above and as is clear from the record, McRitchie is and has always been the 
proponent of the proposal in this case. By Apple's own admission, the proposal was received by 
them on September 5, 2013 and was followed by evidence of McRitchie's ownership by the 
September 9, 2013 deadline for submitting proposals, well before the September 27, 2013 

*** FISMA & OMB Memorandum M-07-16 *** 



deadline for curing any deficiency. 

Apple's no-action letter revolves around their assertion that Chevedden submitted the proposal 
on proxy access without McRitchie's knowledge or permission. Rule 14a-8(g) clearly states, "the 
burden is on the company to demonstrate that it is entitled to exclude a proposaL" Apple has 
failed to meet that burden. Apple submitted no evidence whatsoever to back their contention that 
Chevedden submitted the proposal without McRitchie's knowledge. Although I see no 
requirement to do so, I attach a draft copy of McRitchie's proposal, as was posted to 
Sharegate.com on August 27, 2013. Clearly, McRitchie knew the subject of the proposal that 
would be submitted to Apple by that date. Apple's contention that Chevedden is the sole 
proponent of the proxy access proposal has no basis in fact. Mr. Chevedden is clearly acting as 
Mr. McRitchie's agent. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2014 proxy. 

cc: James McRitchie 

Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

mailto:glevoff@apple.com
http:Sharegate.com


Mr. Arthur D. Levinson 
Chainnan of the Board 
Apple Inc. (AAPL) 
One Infinite Loop 
Cupertino CA 95014 

Dear 1.1r. Levinson, 

James McRitchie 

I purchased stock and hold stock in our company because I believed our company has unrealized 
potential. I believe some of this unrealized potential can be unlocked by making our corporate 
governance more competitive. And this will be virtually cost-free and not require lay-offs. 

My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements 
including the continuous o·wnership of the required stock value until after the date of the 
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis, 
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden 
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule l4a-8 proposal, and/or modification of it, for the forthcoming shareholder 
meeting before, during and after the forthcoming shareholder meeting. Please direct all future 
communications regarding my rule 14a-8 proposal to John Chevedden 

to facilitate prompt and vcrillable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-tenn perfonnance of our company. Please acknowledge receipt of my proposal 
promptly by email to

Sincerely, 

9/5/2013 

James McRitchie Date 
Publisher of the Corporate Governance site at CorpGov.net since 1995 

cc: D. Bruce Sewell 
Corporate Secretary 
PH: 408 996-1010 
F)(:408-974-2483 
F)(: 408-253-7457 
Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 
shareholderproposal@apple.com 

*** FISMA & OMB Memorandum M-07-16 *** 
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Proposal X* - Proxy Access for Shareholders 

WHEREAS, more than 10% of Apple Inc. shareholders voted against the re-election of 
three directors in 2013. 

The business case for boardroom diversity runs deep, with studies finding higher 
returns on sales, invested capital and equity. Yet, Apple's board consists of seven white 
males and one Chinese-American woman, all aged 52 to 72. 

Apple continues to face a litany of legal issues: possible worker rights violations at 
suppliers, anti-competitive practices, consumer class-action lawsuits, anti-trust probes, 
and consumer privacy concerns. Yet, Apple lacks a board committee responsible for 
these issues. 

Activist corporate raiders have offered creative ideas aimed at capturing the cash horde, 
but not enhancing long-term returns. 

It is time to "think different" by allowing shareowners to be heard on the board. 

RESOLVED, Shareowners ask our board, to the fullest extent permitted by law, to 
amend our governing documents to allow shareowners to make board nominations as 
follows: 

1. The Company proxy statement, form of proxy, and voting instruction forms shall 
include, listed with the board's nominees, alphabetically by last name, nominees of: 

a. Any party of one or more shareowners that has collectively held, continuously for two 
years, at least one percent but less than five percent of the Company's securities 
eligible to vote for the election of directors, and/or 

b. Any party of shareowners of whom 25 or more have each held continuously for one 
year a number of shares of the Company's stock that, at some point within the 
preceding 60 days, was worth at least $2,000 and collectively at least one percent but 
less than five percent of the Company's securities eligible to vote for the election of 
directors. 

2. For any board election, no shareowner may be a member of more than one such 
nominating party. Board members and officers of the Company may not be members of 
any such nominating party of shareowners. 

3. Parties nominating under 1 (a) may collectively, and parties nominating under 1 (b) 
may collectively, make nominations numbering up to 24% of the company's board of 
directors. If either group should exceed its 24% limit, opportunities to nominate shall be 
distributed among parties in that group as evenly as possible. 

4. If necessary, preference among 1 (a) nominators will be shown to those holding the 
greatest number of the Company's shares for at least two years, and preference among 
1(b) nominators will be shown to those with the greatest number who have each held 
continuously for one year a number of shares of the Company's stock that, at some 



point within the preceding 60 days, was worth at least $2,000. 

5. Nominees may include in the proxy statement a 500 word supporting statement 

6. Each proxy statement or special meeting notice to elect board members shall include 
instructions for nominating under these provisions, fully explaining all legal requirements 
for nominators and nominees under federal law, state law and the company's governing 
documents. 

Vote to protect and enhance shareholder value: 

Proxy Access for Shareholders - Proposal X* 

Notes: 
James McRitchie, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 
Asterisk to be removed for publication. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 {CF), September 
15, 2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a--8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at 
the annual meeting. Please acknowledge this proposal promptly by email 

*** FISMA & OMB Memorandum M-07-16 *** 
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Ameritrade 

September 9, 2013 

James McRitchie 

Re: TO Ameritrade account ending in 

Dear James McRitchie, 

Post-it" Fax Note 7671 Dale 1_-<1 -J3 IM.!s.-
roc-,e.,~t- Lev~:>-f.f Fro":J"W•- £_j,., e)/<!.J;,/ ._ h 

CoJOept. Co. 

Phone# Phone# 

FaX#'ja<f.~"l71- 2'f¥3 FaX# 

- - -

Pursuant to your request, this letter serves as confirmation that as of the close of business on September 
5, 2013, James McRitchie held 60 shares of Apple Inc. (APPL} common stock in TO Ametitrade account 
ending in at TO Ameritrade Clearing Inc. You continuously held at least 60 shares of Apple Inc. 
(APPL} common stock in the above referenced account at TO Ameritrade Clearing Inc. for at least one 
year. DTC number 0188 is the clearinghouse number for TD Ameritrade. 

If you have any further questions, please contact 800-669-3900 to speak with a TD Amerilrade Client 
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a 
day, seven days a week. 

Sincerely, 

Veronica Tucker-Bernard 
Resource Specialist 
TD Ameritrade 

This information is furnished as part of a general information service and TO Ameritrade shall not be liable for any damages artsing 
oUI of any inaccuracy In the infonnation. eecause this information may differ from your TO Amerttrade monthly statemen~ you 
should rely only on the TO Amerttrade monthly statement as the official record ef your TO Ameritrade account. 

TO Ameritrade does not provide investment, legal or tax advice. Please consutt your investment. legal or tax advisor regarding tax 
consequenws of your transactions. 

TOA 5380 L 09112 
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September 23, 2013 

Mr. Gene Levoff 
Director, Corporate Law 
Apple Inc. (AAPL) 
One Infinite Loop 
Cupertino CA 95014 
PH: 408 996-1010 
FX: 408-974-2483 
FX: 408-253-7457 

Re: Proxy access proposal 

Dear Mr.Levoff: 

This is to confirm that I am the sole proponent of the attached proxy access 
proposal dated September 5, 2013 and that I duly authorized John Chevedden to 
act as my agent regarding this Rule 14a-8 proposal before, during and after the 
forthcoming shareholder meeting. I intend to hold the required amount of 
company stock until after the applicable shareholder meeting. · 

Sincerely, 

0.~1 
James McRitchie 
Shareowner and Publisher of 
Corporate Governance {CorpGov.net) 

*** FISMA & OMB Memorandum M-07-16 *** 
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1934 Act/Rule 14a-8 

October 18, 2013 

VIA EMAIL (shareholderproposals@sec.gov) 

Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re Apple Inc. 
Exclusion of Shareholder Proposal of John Chevedden 
Entitled “Proxy Access for Shareholders” 
Pursuant to Securities Exchange Act of 1934 Rule 14a-8 

Ladies and Gentlemen: 

I am submitting this letter on behalf of Apple Inc., a California corporation (the “Company”), 
requesting confirmation that the staff (the “Staff”) of the Division of Corporation Finance of the U.S. 
Securities and Exchange Commission (the “Commission”) will not recommend enforcement action to 
the Commission if, in reliance on Rule 14a-8 under the Securities Exchange Act of 1934 (the “Exchange 
Act”), the Company omits from its proxy materials for its 2014 Annual Meeting of Shareholders (the 
“2014 Proxy Materials”) the enclosed shareholder proposal entitled “Proxy Access for Shareholders” and 
supporting statement (together, the “Proposal”) submitted by John Chevedden (“Chevedden”), 
purportedly on behalf of James McRitchie (“McRitchie”). Recently, in Waste Connections, Inc. v. John 
Chevedden, James McRitchie and Myra K. Young, (Civil Action 4:13-CV-00176-KPE) (“Waste Connections v. 
Chevedden”), the U.S. District Court for the Southern District of Texas granted declaratory judgment 
holding that Waste Connections, Inc. (“Waste Connections”), could omit a proposal submitted by 
Chevedden, purportedly on behalf of McRitchie, because, in part, Rule 14a-8 does not permit a 
shareholder to grant a proxy to another to submit a shareholder proposal. Virtually identical facts are 
presented here by Chevedden’s effort to submit the Proposal purportedly on McRitchie’s behalf, and the 
same result should follow. 

Pursuant to Rule 14a-8(j) under the Exchange Act, we have: 

•	 filed this letter with the Commission no later than eighty (80) calendar days before the 
Company intends to file its definitive 2014 Proxy Materials with the Commission; and 

•	 concurrently sent copies of this correspondence to Chevedden and McRitchie. 

A copy of the Proposal, the cover letter submitting the Proposal, and other correspondence relating to 
the Proposal are attached as exhibits hereto. Pursuant to the guidance provided in Section F of Staff 
Legal Bulletin No. 14F (October 18, 2011) (“SLB 14F”), we ask that the Staff provide its response to this 

Apple 
1 Infinite Loop 
Cupertino, CA 95014 

T 408 996-1010 
F 408 996-0275 
www.apple.com 

http:www.apple.com
mailto:shareholderproposals@sec.gov


     
   

  
 
 

 

             

 
   

 
            

     
          

       
 

               
          

                

          
        

 
               

           
           

        
       

            
      

 
             

           
            

 
         

         
    

 
   

  
             

                
                

            
             

              
               

               
      

 
     

 
               

             
             

U.S. Securities and Exchange Commission 
October 18, 2013 
Page 2 

request to Gene Levoff, on behalf of the Company, at glevoff@apple.com, and to John Chevedden, at 
*** FISMA & OMB Memorandum M-07-16 *** 

I. PROCEDURAL HISTORY 

September 5, 2013 Chevedden emails a letter from McRitchie, dated September 5, 2013, to the 
Company purporting to authorize Chevedden to submit an unidentified 
proposal to the Company on behalf of McRitchie. Chevedden’s email contains a 
copy of the Proposal. See Exhibit A. 

September 9, 2013 Chevedden emails the Company a copy of a letter from McRitchie’s broker, TD 
Ameritrade, evidencing McRitchie’s beneficial ownership of 60 shares of the 
Company’s stock for at least one year as of September 5, 2013. See Exhibit B. 

On this same date, the Company’s deadline for receiving shareholder proposals 
for inclusions in the 2014 Proxy Materials passes. 

September 13, 2013 After confirming that Chevedden was not a shareholder of record, the Company 
notifies Chevedden via email of (1) its view that Chevedden is the Proposal’s 
sole proponent; (2) the requirements of Rule 14a-8(b); (3) its view that 
Chevedden’s submission failed to meet the requirements of that paragraph of 
Rule 14a-8; and (4) the requirement that Chevedden cure those deficiencies 
within 14 days of receipt of the Company’s notice by showing Chevedden’s 
ownership of shares. See Exhibit C. 

September 23, 2013 Chevedden emails the Company a copy of a letter from McRitchie, dated 
September 23, 2013, stating that McRitchie is the sole proponent of the “proxy 
access proposal dated September 5, 2013.” See Exhibit D. 

The 14-day deadline for responding to the Company’s notice of the eligibility 
and procedural deficiencies passes without Chevedden submitting any proof of 
his ownership of the Company’s securities. 

II. EXCLUSION OF THE PROPOSAL 

Chevedden is not a record shareholder of the Company eligible to submit a shareholder 
proposal. Instead, he purports to act as a “proxy” for McRitchie, who is a shareholder, to submit the 
Proposal for inclusion in the Company’s 2014 Proxy Materials. Rule 14a-8 does not permit a person to 
act as a shareholder’s “proxy” in order to submit a shareholder proposal. Even if Chevedden is permitted 
to submit a shareholder proposal as a “proxy” for a shareholder, he did not provide sufficient evidence 
that he had the authority to submit the Proposal on McRitchie’s behalf until after the Company’s Rule 
14a-8(e) deadline. As such, Chevedden, as the sole proponent, failed to submit a timely response that 
cured the deficiencies described by the Company in its timely notice. Accordingly, the Proposal may be 
omitted from the 2014 Proxy Materials in reliance on Rule 14a-8. 

A. Bases for Excluding the Proposal 

As discussed more fully below, Rule 14a-8 does not permit a shareholder to grant a proxy to 
another to submit a shareholder proposal, and the Company believes it may properly exclude the 
Proposal from its 2014 Proxy Materials in reliance on the following subparagraphs of Rule 14a-8: 

mailto:glevoff@apple.com


     
   

  
 
 

 

            
             

  

        
  

         
            

    
                 

            
               

           
 
                 

               
               

              
              

               
           

 
            

             
            

               
            

        
 
                  

             
               

             
            

            
              

            
            

             
             

     
 
           

           
               
                  

                  

                                                
            

                  
      

U.S. Securities and Exchange Commission 
October 18, 2013 
Page 3 

•	 Rule 14a-8(f), because Chevedden did not provide sufficient proof of his ownership of the 
Company’s common stock as of the date the Proposal was submitted, as required by Rule 14a-
8(b); and 

•	 Rule 14a-8(e)(2), because McRitchie’s letter, dated September 23, 2013, evidencing McRitchie’s 
intent to submit the Proposal to the Company, was submitted after the Rule 14a-8(e) deadline. 

B.	 Background on Waste Connections v. Chevedden 

On January 30, 2013, Waste Connections notified the Staff of its intention to exclude a proposal 
regarding annual election of directors submitted by Chevedden, purportedly on McRitchie’s behalf. 
Waste Connections also filed a lawsuit in the U.S. District Court for the Southern District of Texas seeking 
a judicial declaration that it could omit Chevedden’s proposal from its proxy materials. 

According to its notice to the Staff and pleadings in the lawsuit, Waste Connections received an 
email on November 27, 2012, from Chevedden containing the proposal relating to shareholders’ right to 
call a special meeting. The email attached a letter from McRitchie purporting to authorize Chevedden 
to act as McRitchie’s proxy for submitting a shareholder proposal. McRitchie’s letter did not identify the 
proposal by name or description. In December 2012, Chevedden submitted a “revised proposal” 
relating to the annual election of directors. This proposal was accompanied by the same November 27, 
2012 letter from McRitchie with the words “revised Dec. 6, 2012” handwritten at the top. 

Waste Connections argued in its notice to the Staff and in its complaint that the proposal could 
be omitted on several grounds, including that (a) Rule 14a-8 does not permit a shareholder to submit a 
“proposal by proxy,” (b) Chevedden failed to sufficiently demonstrate that McRitchie or another 
shareholder was the true proponent of the proposal prior to the Rule 14a-8(e)(2) deadline, and (c) 
Chevedden failed to demonstrate he was a shareholder who met Rule 14a-8(b)’s requirement despite 
sufficient notice from Waste Connections of this requirement. 

On February 1, 2013, Chevedden filed a motion to dismiss the complaint. On February 22, 2013, 
Waste Connections filed a summary judgment motion on its declaratory judgment claim that it could 
exclude the proposal from its proxy materials because it violated Rule 14a-8. On June 6, 2013, the 
District Court entered an order denying Chevedden’s motion to dismiss and granting Waste 
Connections’ motion for summary judgment. The court noted that Waste Connections “has met its 
burden of demonstrating that there is no genuine dispute as to the material facts” asserted in its motion 
(including the facts underlying the three bases for exclusion discussed above). Chevedden has filed a 
notice of appeal. The Motion for Declaratory Judgment, Motion for Summary Judgment (excluding 
exhibits), and Order in the Waste Connections matter are attached as Exhibit E.1 

C.	 Rule 14a-8 Does Not Permit Shareholders to Submit “Shareholder Proposals by Proxy,” as 
Attempted by Chevedden and McRitchie 

The Commission has long held that only a company’s shareholders may utilize Rule 14a-8 to 
submit proposals for inclusion in the company’s proxy materials. Rule 14a-8(b)(1) requires anyone 
submitting a proposal to “have continuously held at least $2,000 in market value, or 1%, of the 
company’s securities entitled to be voted on the proposal at the meeting for at least one year.” The 
Rule does not authorize a person to act as a proxy to submit a proposal on behalf of a shareholder. 

Chevedden and McRitchie, as parties in Waste Connections v. Chevedden, have access to all pleadings 
relating to this action. We have not included all pleadings and exhibits to such pleadings with this letter, 
but can provide those to the Staff upon request. 

1 
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In contrast, Rule 14a-8(h) provides that either the shareholder “or [the shareholder’s] 
representative who is qualified under state law to present the proposal on [the shareholder’s] behalf, 
must attend the meeting to present the proposal.” As explained to the court in Waste Connections v. 
Chevedden, paragraph (h) of Rule 14a-8 is the only section of the rule that allows a shareholder to 
designate a representative to act on his or her behalf, permitting such designation only for the limited 
purpose of presenting the shareholder’s proposal at the shareholders’ meeting. The rule does not 
contain any language permitting a non-shareholder to submit a proposal for inclusion in a company’s 
proxy materials or permitting a shareholder to grant a proxy to another person in advance of the 
shareholders’ meeting to allow that other person to submit a proposal. 

Despite the court’s ruling in Waste Connections v. Chevedden, Chevedden and McRitchie have 
once again attempted to submit a “shareholder proposal by proxy.” In his September 5, 2013 letter, 
McRitchie attempts to give the identical proxy he purported to give in Waste Connections v. Chevedden --
i.e., “my proxy for John Chevedden and/or his designee to forward this Rule 14a-8 proposal to the 
company and to act on my behalf regarding this Rule 14a-8 proposal, and/or modification of it.” Using 
this identical letter purporting to be from McRitchie (except for the date and address) Chevedden also 
previously submitted two entirely different shareholder proposals to the Company in connection with 
the Company’s 2012 and 2013 Proxy Materials (see Exhibit F). Accordingly, the Company has no basis on 
which to believe that McRitchie, a shareholder, has in fact approved the submission of the Proposal now 
presented by Chevedden. 

As noted in Waste Connections v. Chevedden, this so-called “proxy” would permit Chevedden to 
designate yet another, unidentified person -- including persons unknown to McRitchie -- to submit a 
proposal (or proposals) to the Company on McRitchie’s behalf. Also as noted in Waste Connections v. 
Chevedden, it is not clear from this so-called “proxy” that McRitchie has authorized a proposal on the 
topic of proxy access be submitted to the Company. The September 5, 2013 letter states only that 
McRitchie believes “the company has unrealized potential” and “some of this potential can be unlocked 
by making our corporate governance more competitive.” Nothing in the letter identifies the topic of the 
Proposal submitted by Chevedden with the “proxy.” 

Thus, if it is the Staff’s view that, contrary to the ruling in Waste Connections v. Chevedden, Rule 
14a-8 permits a shareholder to submit a proposal by proxy, the sort of “shareholder proposal by proxy” 
scheme that Chevedden relies upon should not be considered sufficient. The shareholder proponent 
should be required to grant a proxy that actually authorizes the specific proposal advanced on his or her 
behalf. Here, nothing in the September 5, 2013 letter establishes that McRitchie has authorized 
Chevedden to submit the Proposal to the Company. 

D.	 The Proposal May Be Excluded in Reliance on Rule 14a-8(f), Because Chevedden Has Not 
Sufficiently Demonstrated His Eligibility to Submit a Shareholder Proposal Under Rule 14a-8(b) 
and Did Not Provide Sufficient Proof of Ownership After Receiving Proper Notice Under Rule 
14a-8(f)(1) 

Rule 14a-8(b)(1) provides, in part, that when the shareholder is not a record holder, the 
shareholder “is responsible for proving his or her eligibility to submit a proposal to the company.” The 
shareholder may prove this pursuant to Rule 14a-8(b)(2)(i) by submitting a written statement from the 
record holder of the securities verifying that the shareholder has owned the requisite amount of 
securities continuously for one year as of the date the shareholder submits the proposal. See Staff Legal 
Bulletin No. 14 (July 13, 2001) (“SLB 14”). 

As noted above, the letter from Chevedden, purportedly on McRitchie’s behalf, was received on 
September 5, 2013, two business days before the Rule 14a-8(e)(2) deadline for the submission of 
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shareholder proposals for inclusion in the Company’s 2014 Proxy Materials. As set forth above, the 
Company’s view is that Rule 14a-8 does not permit a shareholder to submit a shareholder proposal 
through the use of a proxy such as provided in the letter. Thus, Chevedden, not McRitchie, is the true 
proponent of the Proposal. Moreover, as demonstrated above, the “proxy” granted by McRitchie is 
identical to the proxy Chevedden submitted to the company in Waste Connections v. Chevedden and to 
the proxy submitted to the Company last year, including the apparently electronic or photocopied 
signature of McRitchie. (Indeed, a comparison of the “proxy” letters shows the signatures to be 
identical). The “proxy” fails to identify the Proposal or subject matter of the Proposal being submitted to 
the Company. As such, even if the Company had taken the view that proposals by proxy were 
acceptable, the Company was unable to conclude that the Proposal was authorized by McRitchie to be 
submitted to the Company. 

SLB 14 is clear that the shareholder “is responsible for proving his or her eligibility to submit a 
proposal to the company” (emphasis added). Because, as noted in Waste Connections v. Chevedden, 
McRitchie’s “proxy” failed to clearly identify the proposal, the Company had no proof that Chevedden 
had the right to represent McRitchie with regard to this Proposal. In fact, the Rule 14a-8(e) deadline had 
passed when the Company received evidence purporting to show the Proposal may have actually been 
submitted by McRitchie as the sole proponent. Thus, the Company considers Chevedden to be the sole 
proponent of the Proposal. Indeed, any other conclusion would allow a non-shareholder to submit a 
proposal and then, after the deadline for submission had passed, search out an eligible shareholder to 
“rescue” the improperly filed proposal. 

Rule 14a-8(f)(1) permits a company to exclude a shareholder proposal from the company’s proxy 
materials if the shareholder proponent fails to comply with the eligibility or procedural requirements 
under Rule 14a-8, provided that the company, within 14 days of receipt of the proposal, notified the 
proponent of any eligibility or procedural deficiencies and the proponent failed to correct those 
deficiencies within 14 days of receipt of that notice. Because the Company could confirm only that 
Chevedden was not a shareholder of record and he had provided no proof of his beneficial ownership 
of Company shares, it gave timely notice of that deficiency to Chevedden under Rule 14a-8(f)(1). 

As noted above, the Company received the Proposal on September 5, 2013, via email. Within 14 
days of its receipt of the Proposal, the Company gave notice to Chevedden advising that (a) based on 
Waste Connections v. Chevedden, the Company considered Chevedden the sole proponent of the 
Proposal, and (b) he had not provided written proof of his eligibility to submit the Proposal. The 
Company’s notice included: 

•	 A reference to Waste Connections v. Chevedden, including the claims that Rule 14a-8 did not 
permit submission of a “proxy proposal by proxy” and that the purported “proxy” letter was not 
sufficient to demonstrate that Chevedden was eligible to submit a proxy access proposal to the 
Company; 

•	 A description of Rule 14a-8(b)’s eligibility requirements; 

•	 A statement explaining that sufficient proof of ownership had not been received by the 
Company; 

•	 An explanation of what Chevedden should do to comply with the rule -- i.e., “[t]o remedy this 
defect, you must submit sufficient proof of ownership of Apple shares” through the submission 
of a written statement from the record holder or by the submission of a copy of a Schedule 
13D/13G or Form 3/4/5 filed with the Commission; 

•	 A description of the required proof of ownership in a manner consistent with the guidance in 
SLB 14F -- i.e., “[i]n SLB 14F, the SEC Staff stated that only brokers or banks that are Depository 
Trust Company (‘DTC’) participants will be viewed as ‘record’ holders for purposes of Rule 14a-8. 



     
   

  
 
 

 

        
                   

            
  

           
   

       
                 
              

                
           

            
           

 
              

             
          

             
            

            
            

            
    

 
                

              
                  

                
           

            
             

             
          

         
      

                 
             

             
                

            
           

                    
              
             

                  
               
             

                 
 

  

U.S. Securities and Exchange Commission 
October 18, 2013 
Page 6 

Thus, you will need to obtain the required written statement from the DTC participant through 
which your shares are held. If you are not certain whether your broker or bank is a DTC 
participant, you may check the DTC’s participant list, which is currently available on the Internet 
at http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf.”; 

•	 A statement calling Chevedden’s attention to the 14-day deadline for responding to the 
Company’s notice; and 

•	 A copy of Rule 14a-8 and SLB 14F. 

On September 23, 2013, Chevedden responded to the Company’s notice by email, attaching a 
letter from McRitchie, dated that same date, which simply stated McRitchie was the sole proponent of 
the Proposal. Chevedden provided no rationale or evidence supporting his assertion that he was 
authorized to submit a proposal on a shareholder’s behalf under Rule 14a-8 or that McRitchie’s 
September 5, 2013 letter entitled him to submit the Proposal to the Company. 

Allowing a non-shareholder to claim eligibility to submit a proposal on a shareholder’s behalf 
and then demonstrate such “eligibility” only after receiving a deficiency notice would undercut the basic 
underpinning of Rule 14a-8 -- that only shareholders are entitled to submit proposals. Non-shareholders 
are not entitled to submit a proposal and then, after the submission deadline and only after receiving 
notice of their failure to demonstrate eligibility, find approval of that proposal from an eligible 
shareholder as a post-hoc means of salvaging the proposal. For this reason, the Company believes 
Chevedden is the sole proponent of the Proposal and that submission of authorization to file the 
Proposal after the Rule 14a-8(e)(2) deadline does not cure Chevedden’s ineligibility to submit the 
Proposal under Rule 14a-8. 

As of the date of this letter, Chevedden has not provided written support demonstrating that he 
continuously held at least $2,000 in market value, or 1%, of the Company’s securities entitled to be 
voted on the Proposal at the 2014 annual meeting for at least one year by the date on which the 
Proposal was submitted. When a company has provided sufficient notice to a shareholder of procedural 
or eligibility deficiencies under Rule 14a-8(f)(1) and those deficiencies have not been timely cured, the 
Staff has consistently permitted companies to omit shareholder proposals pursuant to paragraphs (b) 
and (f) of Rule 14a-8. See Anadarko Petroleum Corporation (January 26, 2011) (concurring with the 
exclusion of a shareholder as a co-sponsor of a shareholder proposal under Rule 14a-8(b) and Rule 14a-
8(f) because the co-proponent “failed to supply, within 14 days of receipt of Anadarko’s request, 
documentary support sufficiently evidencing that it satisfied the minimum ownership requirement for 
the one-year period required by Rule 14a-8(b)”). 

The Proposal was submitted via email on September 5, 2013. The Proposal was not 
accompanied by proof of eligibility to submit a proposal (either by Chevedden or McRitchie). See Exhibit 
A. The Company received proof of ownership for McRitchie on September 9, 2013, but as of that date 
(the Rule 14a-8(e) deadline for submission of proposals from inclusion in the 2014 Proxy Materials) had 
not received evidence of eligibility of Chevedden to submit the Proposal (either on his own or on 
McRitchie’s behalf). See Exhibit B. On September 13, 2013 (a date within 14 days of receipt of the 
Proposal), the Company properly gave notice to Chevedden that he was not a record holder of the 
Company and, therefore, must satisfy the stock ownership requirements of Rule 14a-8(b) by providing 
written proof of ownership from the “record” holder of its securities that was a DTC participant. See 
Exhibit C. To date, Chevedden has not provided the Company with any written support to demonstrate 
that he satisfies the minimum ownership requirements of Rule 14a-8(b). Accordingly, the Company may 
properly exclude the Proposal from its 2014 Proxy Materials in reliance on paragraphs (b) and (f) of Rule 
14a-8. 

http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf
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E.	 The Proposal May Be Omitted in Reliance on Rule 14a-8(e)(2), Because the Company Did Not 
Receive Evidence that It Was Submitted on Behalf of a Shareholder Satisfying the Rule 14a-8(b) 
Eligibility Requirements Until After the Rule 14a-8(e) Deadline 

Under Rule 14a-8(e)(2), a proposal submitted with respect to a company’s regularly scheduled 
annual meeting must be received by the company “not less than 120 calendar days before the date of 
the company’s proxy statement released to shareholders in connection with the previous year’s annual 
meeting,” provided that a different deadline applies “if the company did not hold an annual meeting 
the previous year, or if the date of this year’s annual meeting has been changed by more than 30 days 
from the date of the previous year’s meeting….” 

The proxy statement for the Company’s 2013 Annual Meeting of Shareholders was first sent to 
shareholders on or about January 7, 2013, as disclosed in that proxy statement. The Company’s next 
annual meeting is scheduled for February 28, 2014. Because the Company held its previous annual 
meeting on February 27, 2013, and the 2014 annual meeting is scheduled for a date that is within 30 
days of the anniversary of the date of the 2013 annual meeting, Rule 14a-8(e)(2) provides that all 
shareholder proposals were required to be received by the Company not less than 120 calendar days 
before the anniversary date of the Company’s proxy statement released to shareholders in connection 
with the Company’s 2013 Annual Meeting of Shareholders. In accordance with the guidance set forth in 
SLB 14, the Company calculated the deadline for proposals for the 2014 annual meeting as follows: 

• Release date for the 2013 Proxy Materials: January 7, 2013 
• Increase that date by one year:	 January 7, 2014 
• “Day One”:	 January 6, 2014 
• “Day 120”:	 September 9, 2013 

Pursuant to Rule 14a-5(e), the Company’s 2013 proxy statement stated, under the caption, 
“What is the deadline to propose actions for consideration or to nominate individuals to serve as 
directors at the 2014 annual meeting of shareholders?” that shareholder proposals intended to be 
presented at the Company’s 2014 annual meeting must be received by the Company no later than 
September 9, 2013. Although the Proposal was submitted to the Company prior to this deadline, the 
Company did not receive sufficient evidence that the Proposal was, in fact, submitted on behalf of a 
shareholder (i.e., McRitchie) satisfying Rule14a-8(b)’s eligibility requirements until two weeks after that 
deadline (i.e., on September 23, 2013). As noted above, the Company believes Chevedden is the 
Proposal’s sole proponent. If, however, the Staff is of the view that McRitchie is the sole proponent of 
the Proposal, the Company believes evidence of McRitchie’s intent to submit the Proposal was not 
received prior to the Rule 14a-8(e) deadline. Thus, the Proposal may be omitted in reliance on Rule 
14a-8(e)(2). 

The Staff has consistently expressed the view that proposals received after the 120-day deadline 
provided by Rule 14a-8(e)(2) are not timely filed and may properly be omitted from a company’s proxy 
materials. See, e.g., American Express Co. (Dec. 21, 2004) (proposal received one day after the deadline); 
Thomas Industries Inc. (Jan. 15, 2003) (proposal received one day after the deadline); SBC Communications 
Inc. (Dec. 24, 2002) (proposal received one day after the deadline); and Hewlett-Packard Co. (Nov. 27, 
2000) (proposal received one day after the deadline). 
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11/. CONCLUSION 

For the foregoing reasons, the Company requests your confirmation that the Staff will not 
recommend any enforcement action to the Commission if the Company excludes the Proposal from its 
2014 Proxy Materials. 

Please do not hesitate to contact me at (408) 974-6931, or by email at glevoff@apple.cofll, if you 
have any questions or require any additional information with regard to this matter. 

Enclosures 

cc: John Chevedden

Martin P. Dunn 
O'Melveny & Myers LLP 

*** FISMA & OMB Memorandum M-07-16 *** 



Shareholder Proposal ol.!ohn Chevedden 
Apple Inc. 

Securities Exchange Act ol I 934 Rule J:ta-8 

EXHIBIT A 



From: 
Sent: 
To: 

Subject: 
Attachments: 

Mr. Levoff, 

Thursday, September 05, 2013 10:29 AM 
Gene Levoff; shareholderproposal@apple.com 
Rule 14a-8 Proposal (DE)" 

CCEOOOOO.pdf 

Please see the attached Rule 14a-8 Proposal. 
Sincerely, 
John Chevedden 

1 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. Arthur D. Levinson 
Chairman of the Board 
Apple Inc. (AAPL) 
One Infinite Loop 
Cupertino CA 95014 

Dear Mr. Levinson, 

James McRitchie 

I purchased stock and hold stock in our company because I believed our company has unrealized 
potential. I believe some of this unrealized potential can be unlocked by making our corporate 
governance more competitive. And this will be virtually cost-free and not require lay-offs. 

My proposal is for the next annual shareholder meeting. I wiU meet Rule l4a-8 requirements 
including the continuous ownership of the required stock value until after the date of the 
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis, 
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden 
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder 
meeting before, during and after the forthcoming shareholder meeting. Please direct all future 
communications regarding my rule l 4a-8 proposal to John Chevedden 

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-term performance of our company. Please acknowledge receipt of my proposal 
promptly by email to

Sincerely, 

9/5/2013 

James McRitchie Date 
Publisher ofthe Corporate Governance site at CorpGov.net since 1995 

cc: D. Bruce Sewell 
Corporate Secretary 
PH: 408 996-1010 
FX: 408-974-2483 
FX: 408-253-7457 
Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 
shareholderproposal@apple.com 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Proposal X* - Proxy Access for Shareholders 

WHEREAS, more than 10% of Apple Inc. shareholders voted against the re-election of 
three directors in 2013. 

The business case for boardroom diversity runs deep, with studies finding higher 
returns on sales, invested capital and equity. Yet, Apple's board consists of seven white 
males and one Chinese-American woman, all aged 52 to 72. 

Apple continues to face a litany of legal issues: possible worker rights violations at 
suppliers, anti-competitive practices, consumer class-action lawsuits, anti-trust probes, 
and consumer privacy concerns. Yet, Apple lacks a board committee responsible for 
these issues. 

Activist corporate raiders have offered creative ideas aimed at capturing the cash horde, 
but not enhancing long-term returns. 

It is time to "think different" by allowing shareowners to be heard on the board. 

RESOLVED, Shareowners ask our board, to the fullest extent permitted by law, to 
amend our governing documents to allow shareowners to make board nominations as 
follows: 

1. The Company proxy statement, form of proxy, and voting instruction forms shall 
include, listed with the board's nominees, alphabetically by last name, nominees of: 

a. Any party of one or more shareowners that has collectively held, continuously for two 
years, at least one percent but less than five percent of the Company's securities 
eligible to vote for the election of directors, and/or 

b. Any party of shareowners of whom 25 or more have each held continuously for one 
year a number of shares of the Company's stock that, at some point within the 
preceding 60 days, was worth at least $2,000 and collectively at least one percent but 
less than five percent of the Company's securities eligible to vote for the election of 
directors. 

2. For any board election, no shareowner may be a member of more than one such 
nominating party. Board members and officers of the Company may not be members of 
any such nominating party of shareowners. 

3. Parties nominating under 1(a) may collectively, and parties nominating under 1(b) 
may collectively, make nominations numbering up to 24% of the company's board of 
directors. If either group should exceed its 24% limit, opportunities to nominate shall be 
distributed among parties in that group as evenly as possible. 

4. If necessary, preference among 1 (a) nominators will be shown to those holding the 
greatest number of the Company's shares for at least two years, and preference among 
1(b) nominators will be shown to those with the greatest number who have each held 
continuously for one year a number of shares of the Company's stock that, at some 



point within the preceding 60 days, was worth at least $2,000. 

5. Nominees may include in the proxy statement a 500 word supporting statement 

6. Each proxy statement or special meeting notice to elect board members shall include 
instructions for nominating under these provisions, fully explaining all legal requirements 
for nominators and nominees under federal law, state law and the company's governing 
documents. 

Vote to protect and enhance shareholder value: 

Proxy Access for Shareholders - Proposal X* 

Notes: 
James McRitchie, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 
Asterisk to be removed for publication. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 
15, 2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at 
the annual meeting. Please acknowledge this proposal promptly by email 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Shareholder Proposal oj'.John Chevedden 
Apple Inc. 

Securities E'.x:change Act oj"J93"' Rule l.:f.a-8 

EXHIBIT B 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Mr. Levoff, 

Monday, September 09, 2013 4:00 PM 
Gene Levoff 
Rule 14a-8 Proposal (APPL) tdt 
CCE00002.pdf 

Attached is the rule 14a-8 proposal stock ownership letter. Please acknowledge receipt. 
Sincerely, 
John Chevedden 
cc: James McRitchie 

1 

*** FISMA & OMB Memorandum M-07-16 *** 



Ameritrade 

September 9, 2013 

James McRitchie 

Re: TD Ameritrade account ending in 

Dear James McRitchie, 

Fax# 

Pursuant to your request, this letter serves as confirmation that as of the close of business on September 
5, 2013, James McRitchie held 60 shares of Apple Inc. (APPL) common stock in TD Ameritrade account 
ending in at TD Ameritrade Clearing Inc. You continuously held at least 60 shares of Apple Inc. 
(APPL} common stock in the above referenced account at TD Ameritrade Clearing Inc. for at least one 
year. DTC number 0188 is the clearinghouse number for TD Ameritrade. 

If you have any further questions, please contact 800-669-3900 to speak with a TD Ameritrade Client 
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a 
day, seven days a week. 

Sincerely, 

Veronica Tucker-Bernard 
Resource Specialist 
TD Ameritrade 

This information Is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages arising 
out of any inaccuracy in the information. Because this information may differ from your TD Amerltrade monthly statement, you 
should rely only on the TO Amerilrade monthly statement as the official record of your TD Ameritrade account. 

TO Ameritrade does not provide investment. legal or tax advice. Please consult your investment, legal or lax advisor regarding tax 
consequences of your transactions. 

lOA 5380 L 09/12 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Shareholder Proposal olJohn Chevedden 
Apple Inc. 

Securities Exchange Act ol/934 Rule !4a-H 

EXHIBIT C 



Subject: 
Attachments: 

From: Dunn, Marty 

FW: Shareholder Proposal -- Deficiency Notice from Apple Inc. 
Deficiency Notice to J Chevedden_Sept 13 2013.PDF; Rule 14a-8.pdf; Staff Legal Bulletin 
14F.pdf 

Sent: Friday, September 13, 2013 4:03 PM 
To: 
Cc: 'shareholderproposal@apple.com' 
Subject: Shareholder Proposal -- Deficiency Notice from Apple Inc. 

Mr. Chevedden, 

Please find attached a deficiency notice relating to the shareholder proposal submitted by you to Apple Inc. on 
September 5, 2013. Also attached are copies of Rule 14a-8 and Staff Legal Bulletin 14F. Please confirm your receipt of 
this email by return email. 

Sincerely, 

Marty Dunn 

Martin P. Dunn 
O'Melveny & Myers LLP 
1625 Eye Street, NW 
Washington, DC 20006 
202-383-5418 
mdunn(2V,omm.com 

This message and any attached documents contain information from the law firm ofO'Melveny & Myers LLP that may he confidential 
and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or use this information. lfJ·ou have 
received this transmission in error, please notifY the sender immediately hy reply e-mail and then delete this message. 

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed hy the IRS, we inform you that any tax advice 
contained in this communication (including any attachments) is not intended or written to he used, and cannot be used, for the 
purpose of (i) avoiding penalties under the Internal Revenue Code, or (ii) promoting, marketing or recommending to another part)' 
any tax-related matters addressed herein. 

1 

*** FISMA & OMB Memorandum M-07-16 *** 



BEIJING 

BRI!SSEI.S 

CENTURY CITY 

IIONG KONG 

Jc\KART,\1 

LONDON 

September 13, 2013 

0 
O'MELVENY & MYERS LLP 

1625 Eye Street, ~W 
Washington, D.C. 2ooo6-4oo1 

TEI.J.:PIIONE (202) )83-5300 

F,\CSIMII.I': (;z.o2) 383-5414 
www.oinm.com 

VIA EMAIL

Mr. John Chevedden 

Dear Mr. Chevedden: 

NEWPORT tiE \CII 

NEW YORK 

S.\N FR.\NCISCO 

SII.\N(:IJ \I 

SII.ICON V.\I.LI·Y 

SI"'C.\I'ORJ•: 

TOKYO 

I am writing on behalf of Apple Inc. ("Apple"), which received on September 5, 2013 a 
shareholder proposal relating to proxy access for shareholder nominees (the "Proposal") for 
consideration at Apple's 2014 Annual Meeting of Shareholders. The email contained a letter 
from James McRitchie, dated September 5, 2013, purporting to appoint you and/or your designee 
as his proxy to submit this proposal on his behalf. However, noting the recent litigation to which 
you and Mr. McRitchie were party in the Southern District of Texas, it does not appear that Rule 
14a-8 permits a shareholder to submit a shareholder proposal through the use of a proxy such as 
the letter you provided. In addition, similar to the arguments made to the Southern District of 
Texas in the referenced litigation, it is not clear from the letter you provided that Mr. McRitchie 
authorized the Proposal to be submitted to Apple. In this regard, we note that: 

(a) the "proxy" letter does not identifY the proposal being submitted to Apple (but instead 
appears to be a "form letter" in which the company name, address and date are simply 
typed in), and 

(b) Mr. McRitchie's "signature" is identical in size, script and placement to the signature on 
the 2012 submission to Waste Connections, Inc., the issuer involved in the litigation 
referenced above (indicating that such signature may be a copy or electronic signature, 
not the original signature of Mr. McRitchie). 

We therefore consider you to be the proponent of the Proposal. 

The Proposal contains certain procedural deficiencies, as set forth below, which Securities and 
Exchange Commission ("SEC") regulations require us to bring to your attention. 

f In ,1ssociatwu with Tnmbuau & Partners 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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Ownership Verification 

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that each 
shareholder proponent must submit sufficient proof that he or she has continuously held at least 
$2,000 in market value, or 1%, of a company's shares entitled to vote on the proposal for at lea<;t 
one year as of the date the shareholder proposal was submitted. Apple's stock records do not 
indicate that you are the record owner of sufficient shares to satisfy this requirement. In 
addition, to date Apple has not received proof from you that you have satisfied Rule 14a-8's 
ownership requirements as of the date that the Proposal was submitted to Apple. In this regard, 
Apple's records indicate that the Proposal was submitted by you via email on September 5, 2013. 

To remedy this defect, you must submit sufficient proof of your ownership of Apple shares. As 
explained in Rule 14a-8(b), sufficient proof may be in one of the following forms: 

• a written statement from the "record" holder of the shares (usually a broker or a 
bank) verifYing that, as of the date the Proposal was submitted (i.e., September 5, 
2013), you continuously held the requisite number of Apple shares for at least one 
year. 

• if you have filed a Schedule 13D, Schedule 130, Form 3, Form 4 or Form 5, or 
amendments to those documents or updated forms, reflecting ownership of Apple 
shares as of or before the date on which the one-year eligibility period begins, a 
copy of the schedule and/or form, and any subsequent amendments reporting a 
change in the ownership level and a written statement that you continuously held 
the required number of shares for the one-year period. 

For your reference, please tind enclosed a copy of SEC Rule 14a-8. 

To help shareholders comply with the requirement to prove ownership by providing a written 
statement from the "record" holder of the shares, the SEC's Division of Corporation Finance (the 
"SEC Staff') published Staff Legal Bulletin No. 14F ("SLB 14F"). In SLB 14F, the SEC Staff 
stated that only brokers or banks that are Depository Trust Company ("DTC") participants will 
be viewed as "record" holders for purposes of Rule 14a-8. Thus, you will need to obtain the 
required written statement from the DTC participant through which your shares are held. If you 
are not certain whether your broker or bank is a DTC participant, you may check the DTC's 
participant list, which is currently available on the Internet at: 

http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. 

If your broker or bank is not on DTC's participant list, you will need to obtain proof of 
ownership from the DTC participant through which your securities are held. You should be able 
to determine the name of this DTC participant by asking your broker or bank. If the DTC 
participant knows the holdings of your broker or bank, but does not know your holdings, you 
may satisfy the proof of ownership requirement by obtaining and submitting two proof of 
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ownership statements verifYing that, at the time the proposal was submitted, the required amount 
of securities were continuously held by you for at least one year- with one statement from your 
broker or bank confirming your ownership, and the other statement from the DTC participant 
confirming the broker or bank's ownership. Please see the enclosed copy of SLB 14F for further 
information. 

Statement of Intent Regarding Continued Ownership 

Apple has not received your written statement that you intend to continue to hold the securities 
through the date of Apple's 2014 Annual Meeting of Shareholders, as required by Rule 14a-8(b). 
To remedy this defect, you must submit to Apple a written statement that you intend to continue 
ownership of the shares through the date of the 2014 Annual Meeting of Shareholders. 

Response Required Within 14 Days 

For the Proposal to be eligible for inclusion in Apple's proxy materials for Apple's 2014 Annual 
Meeting of Shareholders, the rules of the SEC require that a response to this letter, correcting all 
procedural deficiencies described in this letter, be postmarked or transmitted electronically no 
later than 14 calendar days from the date you receive this letter. Please address any response to 
Gene Levoff, Corporate Law Group, Apple Inc., 1 Infinite Loop MS 169-2CL, Cupertino, 
California 95014. Alternatively, you may transmit any response by email to me at 
mdunn(ii{omm.com, with a copy to Gene Levotf at shareholderproposal((i{apple.com. 

If you have any questions with respect to the foregoing, please contact me at (202) 383-5418. 

Sincerely, 

~~-~/~ 
Martin P. Dunn 
of O'Melveny & Myers LLP 

Enclosures: 
Rule 14a-8 of the Securities Exchange Act of 1934 
Division of Corporation Finance Stat! Bulletin No. 14F 



Title 17: Commodity and Securities Exchanges 

PART 240-GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 
1934 

§ 240.14a-8 Shareholder proposals. 

This section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its form of proxy when the company holds an annual or 
special meeting of shareholders. In summary, in order to have your shareholder proposal 
included on a company's proxy card, and included along with any supporting statement in its 
proxy statement, you must be eligible and follow certain procedures. Under a few specific 
circumstances, the company is permitted to exclude your proposal, but only after submitting its 
reasons to the Commission. We structured this section in a question-and-answer format so that it 
is easier to understand. The references to ''you" are to a shareholder seeking to submit the 
proposal. 

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or 
requirement that the company and/or its board of directors take action, which you intend to 
present at a meeting of the company's shareholders. Your proposal should state as clearly as 
possible the course of action that you believe the company should follow. If your proposal is 
placed on the company's proxy card, the company must also provide in the form of proxy means 
for shareholders to specify by boxes a choice between approval or disapproval, or abstention. 
Unless otherwise indicated, the word "proposal" as used in this section refers both to your 
proposal, and to your corresponding statement in support of your proposal (if any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company 
that I am eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least 
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the 
proposal at the meeting for at least one year by the date you submit the proposal. You must 
continue to hold those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in 
the company's records as a shareholder, the company can verify your eligibility on its own, 
although you will still have to provide the company with a written statement that you intend 
to continue to hold the securities through the date of the meeting of shareholders. However, if 
like many shareholders you are not a registered holder, the company likely does not know 
that you are a shareholder, or how many shares you own. In this case, at the time you submit 
your proposal, you must prove your eligibility to the company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder 
of your securities (usually a broker or bank) verifying that, at the time you submitted your 
proposal, you continuously held the securities for at least one year. You must also include 
your own written statement that you intend to continue to hold the securities through the 
date of the meeting of shareholders; or 



(ii) The second way to prove ownership applies only if you have filed a Schedule 130 
(§240.l3d-l01), Schedule 130 (§240.13d-102), Form 3 (§249.103 ofthis chapter), Form 
4 (§249.1 04 of this chapter) and/or Form 5 (§249.1 05 of this chapter), or amendments to 
those documents or updated forms, reflecting your ownership of the shares as of or before 
the date on which the one-year eligibility period begins. If you have filed one of these 
documents with the SEC, you may demonstrate your eligibility by submitting to the 
company: 

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a 
change in your ownership level; 

(B) Your written statement that you continuously held the required number of shares 
for the one-year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than 
one proposal to a company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying 
supporting statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

( 1) If you are submitting your proposal for the company's annual meeting, you can in most 
cases find the deadline in last year's proxy statement. However, if the company did not hold 
an annual meeting last year, or has changed the date of its meeting for this year more than 30 
days from last year's meeting, you can usually find the deadline in one of the company's 
quarterly reports on Form I 0-Q (§249.308a of this chapter), or in shareholder reports of 
investment companies under §270.30d-l of this chapter of the Investment Company Act of 
1940. In order to avoid controversy, shareholders should submit their proposals by means, 
including electronic means, that permit them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a 
regularly scheduled annual meeting. The proposal must be received at the company's 
principal executive offices not less than 120 calendar days before the date of the company's 
proxy statement released to shareholders in connection with the previous year's annual 
meeting. However, if the company did not hold an annual meeting the previous year, or if the 
date of this year's annual meeting has been changed by more than 30 days from the date of 
the previous year's meeting, then the deadline is a reasonable time before the company begins 
to print and send its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to 
print and send its proxy materials. 



(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained 
in answers to Questions 1 through 4 of this section? 

(1) The company may exclude your proposal, but only after it has notified you of the 
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving 
your proposal, the company must notify you in writing of any procedural or eligibility 
deficiencies, as well as of the time frame for your response. Your response must be 
postmarked, or transmitted electronically, no later than 14 days from the date you received 
the company's notification. A company need not provide you such notice of a deficiency if 
the deficiency cannot be remedied, such as if you fail to submit a proposal by the company's 
properly determined deadline. If the company intends to exclude the proposal, it will later 
have to make a submission under §240.14a-8 and provide you with a copy under Question 
l 0 below, §240.14a-8(j). 

(2) If you fail in your promise to hold the required number of securities through the date of 
the meeting of shareholders, then the company will be permitted to exclude all of your 
proposals from its proxy materials for any meeting held in the following two calendar years. 

(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal 
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it 
is entitled to exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 

(1) Either you, or your representative who is qualified under state law to present the proposal 
on your behalf, must attend the meeting to present the proposal. Whether you attend the 
meeting yourself or send a qualified representative to the meeting in your place, you should 
make sure that you, or your representative, follow the proper state law procedures for 
attending the meeting and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and 
the company permits you or your representative to present your proposal via such media, 
then you may appear through electronic media rather than traveling to the meeting to appear 
in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without 
good cause, the company will be permitted to exclude all of your proposals from its proxy 
materials for any meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a 
company rely to exclude my proposal? 

(1) Improper under state law: If the proposal is not a proper subject for action by 

shareholders under the laws of the jurisdiction of the company's organization; 


Note to paragraph (i)( 1 ): Depending on the subject matter, some proposals are not considered 
proper under state law if they would be binding on the company if approved by shareholders. In 
our experience, most proposals that are cast as recommendations or requests that the board of 



directors take specified action are proper under state law. Accordingly, we will assume that a 
proposal drafted as a recommendation or suggestion is proper unless the company demonstrates 
otherwise. 

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any 
state, federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law would 
result in a violation of any state or federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or 
misleading statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal 
claim or grievance against the company or any other person, or if it is designed to result in a 
benefit to you, or to further a personal interest, which is not shared by the other shareholders 
at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of 
the company's total assets at the end of its most recent fiscal year, and for less than 5 percent 
of its net earnings and gross sales for its most recent fiscal year, and is not otherwise 
significantly related to the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to 

implement the proposal; 


(7) Management functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character ofone or more nominees 
or directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to 
the board ofdirectors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the 
company's own proposals to be submitted to shareholders at the same meeting; 



Note to paragraph (i)(9): A company's submission to the Commission under this section 
should specify the points of conflict with the company's proposal. 

(10) Substantially implemented: lfthe company has already substantially implemented the 
proposal; 

Note to paragraph (i)(l 0): A company may exclude a shareholder proposal that would provide an 
advisory vote or seek future advisory votes to approve the compensation of executives as 
disclosed pursuant to Item 402 of Regulation S-K (§229.402 of this chapter) or any successor to 
Item 402 (a "say-on-pay vote") or that relates to the frequency of say-on-pay votes, provided that 
in the most recent shareholder vote required by §240.14a-21 (b) of this chapter a single year ( 
i.e., one, two, or three years) received approval of a majority of votes cast on the matter and the 
company has adopted a policy on the frequency of say-on-pay votes that is consistent with the 
choice of the majority of votes cast in the most recent shareholder vote required by §240.14a-
21 (b) of this chapter. 

( 11) Duplication: If the proposal substantially duplicates another proposal previously 
submitted to the company by another proponent that will be included in the company's proxy 
materials for the same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as 
another proposal or proposals that has or have been previously included in the company's 
proxy materials within the preceding 5 calendar years, a company may exclude it from its 
proxy materials for any meeting held within 3 calendar years of the last time it was included 
if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than I 0% of the vote on its last submission to shareholders if proposed three 
times or more previously within the preceding 5 calendar years; and 

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

G) Question 10: What procedures must the company follow if it intends to exclude my proposal? 

( 1) If the company intends to exclude a proposal from its proxy materials, it must file its 
reasons with the Commission no later than 80 calendar days before it files its definitive proxy 
statement and form of proxy with the Commission. The company must simultaneously 
provide you with a copy of its submission. The Commission staff may permit the company to 
make its submission later than 80 days before the company files its definitive proxy 
statement and form of proxy, if the company demonstrates good cause for missing the 
deadline. 

(2) The company must file six paper copies of the following: 



(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authority, such as prior Division 
letters issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign law. 

(k) Question 11: May I submit my own statement to the Commission responding to the 
company's arguments? 

Yes, you may submit a response, but it is not required. You should try to submit any response to 
us, with a copy to the company, as soon as possible after the company makes its submission. 
This way, the Commission staff will have time to consider fully your submission before it issues 
its response. You should submit six paper copies of your response. 

(l) Question 12: If the company includes my shareholder proposal in its proxy materials, what 
information about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the 
number of the company's voting securities that you hold. However, instead of providing that 
information, the company may instead include a statement that it will provide the information 
to shareholders promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it 
believes shareholders should not vote in favor of my proposal, and I disagree with some of its 
statements? 

(1) The company may elect to include in its proxy statement reasons why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your 
proposal's supporting statement. 

(2) However, if you believe that the company's opposition to your proposal contains 
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-9, 
you should promptly send to the Commission staff and the company a letter explaining the 
reasons for your view, along with a copy of the company's statements opposing your 
proposal. To the extent possible, your letter should include specific factual information 
demonstrating the inaccuracy of the company's claims. Time permitting, you may wish to try 
to work out your differences with the company by yourself before contacting the 
Commission staff. 

(3) We require the company to send you a copy of its statements opposing your proposal 
before it sends its proxy materials, so that you may bring to our attention any materially false 
or misleading statements, under the following timeframes: 



(i) If our no-action response requires that you make revisions to your proposal or 
supporting statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements no 
later than 5 calendar days after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 calendar days before its files definitive copies of its proxy 
statement and form of proxy under §240.14a-6. 

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, 
Jan. 29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 
75 FR 56782, Sept. 16, 201 0] 



Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 
Staff Legal Bulletin No. 14F (CF) 
Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/ cgi-bin/corp fi n interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 



• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB 
No. 14A, SLB No. 14C, SLB No. 140 and SLB No. 14E. 

B. The types of brokers and banks that constitute 
"record" holders under Rule 14a-8(b)(2)(i) for 
purposes of verifying whether a beneficial owner 
is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 
14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.l 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners.£ Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year. :I 

2. The role of the Depository Trust Company 



Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" in DTC. The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position in the company's 
securities and the number of securities held by each DTC participant on that 
date.2 

3. Brokers and banks that constitute "record" 
holders under Rule 14a-8(b)(2)(i) for purposes 
of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8 

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities. fl. Instead, an introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-81 and in light of the 
Commission's discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 



consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,~ under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC' s participant list, which is 
currently available on the Internet at 

What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder should be 
able to find out who this DTC participant is by asking the shareholder's 
broker or bank. 

If the DTC participant knows the shareholder's broker or bank's holdings, 
but does not know the shareholder's holdings, a shareholder could satisfy 
Rule 14a-8(b )(2)(i) by obtaining and submitting two proof of ownership 
statements verifying that, at the time the proposal was submitted, the 
required amount of securities were continuously held for at least one year­
one from the shareholder's broker or bank confirming the shareholder's 
ownership, and the other from the DTC participant confirming the broker or 
bank's ownership. 

How will the staff process no-action requests that argue for exclusion on the 
basis that the shareholder's proof of ownership is not from a DTC 
participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership is not from a DTC participant only if the 
company's notice of defect describes the required proof of ownership in a 
manner that is consistent with the guidance contained in this bulletin. Under 



Rule 14a-8(t)(l ), the shareholder will have an opportunity to obtain the 
requisite proof of ownership after receiving the notice of defect. 

C. Common errors shareholders can avoid when 
submitting proof of ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal" 
(emphasis added). 10 We note that many proof of ownership letters do not 
satisfy this requirement because they do not verify the shareholder's 
beneficial ownership for the entire one-year period preceding and including 
the date the proposal is submitted. In some cases, the letter speaks as of a 
date before the date the proposal is submitted, thereby leaving a gap 
between the date of the verification and the date the proposal is submitted. 
In other cases, the letter speaks as of a date after the date the proposal 
was submitted but covers a period of only one year, thus failing to verify 
the shareholder's beneficial ownership over the required full one-year 
period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted], [name of shareholder] held, and 
has held continuously for at least one year, [number of securities) shares of 
[company name] [class of securities]."11 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securities are held if the shareholder's broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 



On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The 
shareholder then submits a revised proposal 
before the company's deadline for receiving 
proposals. Must the company accept the 
revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-
8( c). 12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this situation. 13 

2. A shareholder submits a timely proposal. 
After the deadline for receiving proposals, the 
shareholder submits a revised proposal. Must 
the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 
submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 

3. If a shareholder submits a revised proposal, 
as of which date must the shareholder prove his 
or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals, 14 it 



has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held in the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal. 15 

E. Procedures for withdrawing no-action requests 
for proposals submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request.12 

F. Use of email to transmit our Rule 14a-8 no­
action responses to companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information. 



Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. 

1 See Rule 14a-8(b). 

For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to "beneficial owner" and "beneficial ownership" in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'beneficial owner' when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

2 If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b )(2)(ii). 

'1: DTC holds the deposited securities in "fungible bulk," meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant- such as an 
individual investor- owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a . 

. :2 See Exchange Act Rule 17Ad-8. 

See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 



LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 

~ Techne Corp. (Sept. 20, 1988). 

·2 In addition, if the shareholder's broker is an introducing broker, the 
shareholder's account statements should include the clearing broker's 
identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be a DTC participant. 

1Q For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

This position will apply to all proposals submitted after an initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f){1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8( c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

13· See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

t5. Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

16 Nothing in this staff position has any effect on the status of any 
shareholder proposal that is not withdrawn by the proponent or its 



authorized representative. 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Monday, September 23, 2013 5:56 PM 
Gene Levoff 
Rule 14a-8 Proposal (AAPL) 
CCEOOOOl.pdf 

Mr. Levoff, Please see the attachment. 

Sincerely, 
John Chevedden 
cc: James McRitchie 

*** FISMA & OMB Memorandum M-07-16 *** 



September 23, 2013 

Mr. Gene Levoff 
Director, Corporate Law 
Apple Inc. (MPL) 
One Infinite Loop 
Cupertino CA 95014 
PH: 408 996-1010 
FX: 408-97 4-2483 
FX: 408-253-7457 

Re: Proxy access proposal 

Dear Mr. Lev off: 

This is to confirm that I am the sole proponent of the attached proxy access 
proposal dated September 5, 2013 and that I duly authorized John Chevedden to 
act as my agent regarding this Rule 14a-8 proposal before, during and after the 
forthcoming shareholder meeting. I intend to hold the required amount of 
company stock until after the applicable shareholder meeting. 

Sincerely, 

........... 

James McRitchie 
Shareowner and Publisher of 
Corporate Governance (CorpGov.net) 

................................. .... ·····------·--------·-·--·-··----------~--
--~-------------~---· 

*** FISMA & OMB Memorandum M-07-16 *** 



Proposal X* - Proxy Access for Shareholders 

WHEREAS, more than 10% of Apple Inc. shareholders voted against the re-election of 
three directors in 2013. 

The business case for boardroom diversity runs deep, with studies finding higher 
returns on sales, invested capital and equity. Yet, Apple's board consists of seven white 
males and one Chinese-American woman, all aged 52 to 72. 

Apple continues to face a litany of legal issues: possible worker rights violations at 
suppliers, anti-competitive practices, consumer class-action lawsuits, anti-trust probes, 
and consumer privacy concerns. Yet, Apple lacks a board committee responsible for 
these issues. 

Activist corporate raiders have offered creative ideas aimed at capturing the cash horde, 
but not enhancing long-term returns. 

It is time to "think different" by allowing shareowners to be heard on the board. 

RESOLVED, Shareowners ask our board, to the fullest extent permitted by law, to 
amend our governing documents to allow shareowners to make board nominations as 
follows: 

1. The Company proxy statement, form of proxy, and voting instruction forms shall 
include, listed with the board's nominees, alphabetically by last name, nominees of: 

a. Any party of one or more shareowners that has collectively held, continuously for two 
years, at least one percent but less than five percent of the Company's securities 
eligible to vote for the election of directors, and/or 

b. Any party of shareowners of whom 25 or more have each held continuously for one 
year a number of shares of the Company's stock that, at some point within the 
preceding 60 days, was worth at least $2,000 and collectively at least one percent but 
less than five percent of the Company's securities eligible to vote for the election of 
directors. 

2. For any board election, no shareowner may be a member of more than one such 
nominating party. Board members and officers of the Company may not be members of 
any such nominating party of shareowners. 

3. Parties nominating under 1(a) may collectively, and parties nominating under 1(b) 
may collectively, make nominations numbering up to 24% of the company's board of 
directors. If either group should exceed its 24% limit, opportunities to nominate shall be 
distributed among parties in that group as evenly as possible. 

4. If necessary, preference among 1(a) nominators will be shown to those holding the 
greatest number of the Company's shares for at least two years, and preference among 
1(b) nominators will be shown to those with the greatest number who have each held 
continuously for one year a number of shares of the Company's stock that, at some 



point within the preceding 60 days, was worth at least $2,000. 

5. Nominees may include in the proxy statement a 500 word supporting statement. 

6. Each proxy statement or special meeting notice to elect board members shall include 
instructions for nominating under these provisions, fully explaining all legal requirements 
for nominators and nominees under federal law, state law and the company's governing 
documents. 

Vote to protect and enhance shareholder value: 

Proxy Access for Shareholders - Proposal X* 

Notes: 
James McRitchie, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 
Asterisk to be removed for publication. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 
15, 2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at 
the annual meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 
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*** FISMA & OMB Memorandum M-07-16 *** 



Amerltrade 

September 17,2013 

James McRitchie Roth IRA 
TO Ameritrade Clearing Custodian 

Re: Your TO Ameritrade account ending in 

Dear James McRitchie, 

Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that you, 
James McRitchie, have continuously held 60 shares of Apple Inc. (MPL) common stock in his account 
ending in at TO Ameritrade since April20, 2012. DTC number 0188 is the clearinghouse number TD 
Ameritrade. 

If we can be of any further assistance, please let us know. Just log in to your account and go to the 
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24 hours 
a day, seven days a week. 

Sincerely, 

~·~ik~ 
Lindsey Reandeau 
Resource Specialist 
TO Ameritrade 

This information is furnished as part of a general information service and TO Amcritrade shall not be liable for any damages arising 
out of any inaccuracy in the information. Because this information may differ from your TO Amerilrade monthly slalarnont. you 
should rely only on tihe TD Ameritrade monthly statement as the official record of your TD Ameritrade account 

Market volatillty, volume, and system availability may delay account access and trade executions. 

TO Ameritrado, Inc .. member FINRAISIPC/NFA ~.finra.erg, www.sipc.org, www.ofa.fut<.~res.orgl. TO Ameritrade is a trademark 
jointly owned by TO Amerltrade IP Company, Inc. and The Toronto-Dominion Bank. © 2013 TO Ameritrade IP Company, Inc. All 
rights reserved. Used with permission. 

200 South 108"' Ave. 
Omaha. NE 68154 

TDA 5380 L 09113 

www.tdameritrade.com 

*** FISMA & OMB Memorandum M-07-16 *** 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

) 
WASTE CONNECTIONS, INC., ) 

) 
Plaintiff, ) 

v. ) 
) 

JOHN CHEVEDDEN, ) 
JAMES McRITCHIE and ) 
MYRA K. YOUNG, ) 

) 
Defendants. ) 

Civil Action: 

PLAINTIFF'S ORIGINAL COMPLAINT 

Plaintiff Waste Connections, Inc. ("WCN") files this complaint for declaratory judgment 

against Defendants John Chevedden ("Chevedden"), James McRitchie ("McRitchie") and Myra 

K. Young ("Young"). W CN seeks a judgment declaring that it is permitted to exclude 

Defendants' shareholder proposal from its proxy statement.1 

Summary of the Action 

I. Rule 14a-8 under the Securities Exchange Act of 1934, as amended ("Rule 14a-

8") governs the submission of shareholder proposals for inclusion in a company's proxy 

statement and the bases on which companies may properly exclude such proposals. See 17 

C.F .R. § 240.14a-8. Because Defendants' proposal falls within the express grounds on which 

proposals may be excluded under Rule 14a-8, and because Defendants have not otherwise 

1 As explained in more detail below, Defendant Chevedden has attempted to submit a 
shareholder proposal purportedly on behalf of Defendants McRitchie and Young. Although 
WCN herein at times refers to the proposal as "Defendants' proposal" or "their proposal" for 
convenience, as explained in more detail below neither Defendant McRitchie nor Defendant 
Young actually expressed support for the proposal at issue. WCN, in using the terms 
"Defendants' proposal" or "their proposal" for convenience, does not concede otherwise. 
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complied with Rule l4a-8, the proposal may be excluded from WCN's proxy statement. WCN 

must draft, finalize and mail to shareholders its proxy statement in advance of its annual 

meeting scheduled for June 14, 2013. These timing and logistical constraints cause WCN to 

seek a declaration from this Court as soon as is practicable that the proposal may be excluded 

from its proxy statement. 

Parties 

2. Plaintiff WCN is a Delaware corporation, with its principal office and place of 

business in The Woodlands, Texas. 

3. Defendant Chevedden is an individual residing in Redondo Beach, California, 

and may be served with process and a copy of this complaint at 

4. Defendant McRitchie is an individual residing in Elk Grove, California, and may 

be served with process and a copy of this complaint at

5. Defendant Young is an individual residing in Elk Grove, California, and may be 

served with process and a copy of this complaint at

Jurisdiction and Venue 

6. This Court has federal question jurisdiction over this matter under 28 U.S.C. § 

1331. This Court also has diversity jurisdiction over this matter under 28 U.S.C. § 1332 

because there is complete diversity between Plaintiff and Defendants. This Court also has 

jurisdiction over this matter under § 27 of the Securities Exchange Act of 1934, 15 U .S.C. § 

78aa, because the acts or transactions complained of may be enforced in this district, and 

2 

*** FISMA & OMB Memorandum M-07-16 *** 
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because Defendants have transacted business in this district with respect to the matters at issue 

in this lawsuit. 

7. This Court has the power to grant declaratory relief under 28 U .S.C. § 2201. 

There is an actual controversy between WCN and Defendants. Defendant Chevedden, 

purportedly on behalf of and with the collaboration of Defendants McRitchie and Young, has 

sought the inclusion of a proposal in WCN's proxy statement for its upcoming annual meeting 

of stockholders, even though the proposal is properly excluded according to the express text of 

Rule 14a-8 and Defendants have failed to comply with numerous requirements of the applicable 

proxy rules, including failing to provide the required proof of ownership that is a prerequisite to 

including a proposal in a proxy statement. 

8. Personal jurisdiction and venue are proper in this district because Defendants 

directly, intentionally and repeatedly have transacted business in this district that is central to 

the issues in this lawsuit. Defendant Chevedden, purportedly on behalf of and with the 

collaboration of Defendants McRitchie and Young, sent numerous letters and e-mails to WCN 

in this district seeking to influence how WCN conducts business in this district. Defendant 

Chevedden, purportedly on behalf of the other Defendants, seeks consideration of a shareholder 

proposal at WCN's next annual shareholder meeting on June 14, 2013, which will be held in 

this district. Defendants have therefore sought to influence how WCN conducts its business in 

this district despite failing to comply with the applicable proxy rules or demonstrating the 

requisite ownership of WCN shares. A substantial part of the events giving rise to, and at issue 

in, this lawsuit occurred in this district. 

3 
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A. PlaintiffWCN 

9. WCN is an integrated waste services company that provides, among other 

services, solid waste collection, transfer, disposal and recycling service to more than two 

million residential, commercial, industrial and exploration and production customers through a 

network of operations in 31 states. WCN' s common stock is traded on the New York Stock 

Exchange. 

B. Defendant Chevedden 

10. Defendant Chevedden does not appear to own a single share ofWCN stock. 

11. He does, however, submit more shareholder proposals to U.S. corporations than 

anyone in history. In one recent I 0-year period, for example, Defendant Chevedden accounted 

for 879 proposals considered by the staff of the U.S. Securities and Exchange Commission 

("SEC") in no-action letters, while everyone else in the world accounted for 6,958 such 

proposals. In other words, over the course of a decade, Defendant Chevedden-all by 

himself-managed to account for more than 11% of the SEC's total no action letters on 

shareholder proposals. No other shareholder (whether an individual or an institution) even 

comes close to this volume--or the burden it imposes on the companies required to consider, 

evaluate and, where appropriate (as here), seek to exclude such shareholder proposals. 

12. Despite--or perhaps because of-the sheer volume of Defendant Chevedden' s 

shareholder proposals, he frequently fails to comply with the express requirements for such 

proposals, as set forth in Rule 14a-8, and, as a result, his proposals are routinely excluded from 

companies' proxy statements. As one company, Intel Corp., explained to the SEC in excluding 

one of Defendant Chevedden' s proposals: "Mr. Chevedden and his tactics are well-known in 

4 
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the stockholder proposal community .... [W]e are unaware of any other proponent who 

operates in such a manner, or on so widespread a basis, in disregarding the Commission's 

stockholder proposal rules." Intel Corp., SEC No-Action Letter (2004-2011}, Fed. Sec. L. Rep. 

(CCH) ~ 76,074, Letter from R. Mueller to SEC Div. of Corp. Fin. at 3 (Mar. 13, 2009).2 

13. Defendant Chevedden's current proposal-which he attempts to submit based on 

the purported ownership of WCN shares by Defendants McRitchie and Young-similarly 

disregards the SEC's shareholder proposal rules. 

C. The Now-Abandoned November 27,2012 Proposal 

14. On November 27, 2012, Defendant Chevedden sent an e-mail to WCN. 

Attached to that e-mail was a letter dated November 27, 2012, from Defendant McRitchie 

addressed to the chairman of WCN's board of directors (the "November 27, 2012 Letter"). That 

letter stated in part: 

I purchased stock in our company [WCN] because I believed our company had 
greater potential. My attached Rule 14a-8 proposal is submitted in support of the 
long-term performance of our company. My proposal is for the next annual 
shareholder meeting. I will meet Rule 14a-8 requirements for continuous ownership 
of the required stock until after the date of the respective shareholder meeting. My 
submitted format, with the shareholder-supplied emphasis, is intended to be used for 
definitive proxy publication. This is my proxy for John Chevedden and/or his 
designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming 
shareholder meeting, before, during and after the forthcoming shareholder meeting. 
Please direct all future communications regarding my Rule 14a-8 proposal to John 
Chevedden 

to facilitate prompt and verifiable 
communications. Please identify this proposal as my proposal exclusively. 

(Emphases added.) 

2 SEC no-action letters regarding shareholder proposals pursuant to Rule 14a-8 since 2007 are 
available at !.!.!:.:::=--'-'-''-'-'-'.:.o=='-"-'-'--""'--'-==~~~-"-"'-.:......:..:c=~'-'-"-'-'-"'---"'-'="-'-'-'-· 
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15. Attached to Defendant McRitchie's November 27, 2012 Letter was a document 

entitled "[WCN: Rule 14a-8 Proposal, November 27, 2012], 4* Special Shareholder Meeting 

Right" (the "November 2012 Proposal"). The November 2012 Proposal sets forth the following 

proposal: "RESOLVED, Shareowners ask our board to take the steps necessary unilaterally (to 

the fullest extent permitted by law) to amend our bylaws and each appropriate governing 

document to give holders of I 0% of our outstanding common stock (or the lowest percentage 

permitted by law above I 0%) the power to call a special shareholder meeting." 

16. The November 2012 Proposal was quickly abandoned and replaced with another 

proposal. 

D. The New December 6, 2012 Proposal 

17. On December 6, 2012, Defendant Chevedden sent another e-mail to WCN. 

Attached to that e-mail was a copy of the same November 27, 2012 Letter (quoted above), 

except that near the top it included a handwritten notation stating "REVISED DEC. 6, 2012" 

(the "Revised November 27, 2012 Letter"). The Revised November 27, 2012 Letter does not 

reflect a new signature from Defendant McRitchie. Nevertheless, attached to the Revised 

November 27, 2012 Letter was a new and different shareholder proposal through a document 

entitled "[W CN: Rule 14a-8 Proposal, November 27, 20 12; Revised December 6, 20 12], 

Proposal4* --Elect Each Director Annually" (the "December 2012 Proposal"). The December 

2012 Proposal contains the following proposal: "RESOLVED, shareholders ask that our 

Company take the steps necessary to reorganize the Board of Directors into one class with each 

director subject to election each year and to complete this transition within one-year [sic]." 

18. Under Rule 14a-8(c), "each shareholder may submit no more than one proposal 

to a company for a particular shareholders' meeting." Accordingly, by submitting the 
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December 2012 Proposal, Defendant Chevedden abandoned, by operation of law, the November 

2012 Proposal. The December 2012 Proposal is riddled with substantive and procedural 

deficiencies, as explained further below. 

E. The December 2012 Proposal May Be Excluded From WCN's Proxy 
Materials Under Rule 14a-8 

19. The December 2012 Proposal has at least four deficiencies, each of which 

independently warrants its exclusion from WCN's proxy materials. 

1. Rule 14a-8 Expressly Permits the Exclusion of Proposals That 
Would Remove Directors From Office Before Their Terms Expire 

20. Rule 14a-8 imposes requirements on shareholders seeking to make a proposal for 

inclusion in a company's proxy statement and sets forth certain substantive bases on which 

companies may exclude shareholder proposals. One such basis is in Rule 14a-8(i)(8)(ii), which 

provides that a company may exclude a shareholder proposal that "[w]ould remove a director 

from office before his or her term expired." That is precisely what Defendants' December 2012 

Proposal would do. It is excludable on this basis alone. 

21. Like many companies, WCN has a "staggered board" comprised of directors 

each having a three-year term. In any given year, approximately one third of the directors' 

terms expire, and the directors holding those terms stand for election (thus creating three 

director "classes" by year). Defendants' December 2012 Proposal seeks to cut short the terms 

of many ofWCN's directors. It expressly would require WCN to "take the steps necessary to 

reorganize the Board of Directors into one class with each director subject to election each year 

and to complete this transition within one-year [sic]." (Emphasis added.) Indeed, if 

implemented following WCN's 2013 annual meeting, as Defendants insist, the December 2012 

Proposal would cut short by one year the terms of two directors whose terms expire in 2015 and 

7 
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would also cut short by two years the terms of two directors whose terms expire in 2016 if they 

are elected at the 2013 annual meeting. 

22. The staff of the Division of Corporation Finance of the SEC (the "SEC Staff') 

has expressly and repeatedly confirmed that Rule 14a-8(i)(8)(ii) permits companies to exclude 

shareholder proposals that would remove directors from office before their terms expire-as 

Defendant Chevedden well knows. The SEC Staff has previously agreed that companies could 

exclude his own proposals on this exact basis. See, e.g., Kinetic Concepts, Inc., SEC No-Action 

Letter (2004-2011), WSB File No. 0321201127 (CCH) (Mar 21, 2011) (confirming the 

exclusion of Defendant Chevedden's proposal to require each director to stand for election 

annually); id., Letter from S. Gupta to SEC Div. of Corp. Fin., Jan. 19,2011 at 13 ("It has been 

a long-standing position of the Staff that proposals which have the purpose, or that could have 

the effect, of prematurely removing a director from office before his or her term expired are 

considered to relate to a nomination or an election and are therefore excludable"); Western 

Union Co., SEC No-Action Letter (2004-2011), Fed. Sec. L. Rep. (CCH) ~ 76,705 (Feb. 25, 

2011) (confirming the exclusion of an identical proposal from another proponent "under rule 

14a-8(i)(8) to the extent it could, if implemented, disqualify directors previously elected from 

completing their terms on the board"). The same result is warranted here. 

23. WCN is therefore entitled to a declaratory judgment that the December 2012 

Proposal may be excluded from its proxy statement. 

2. Rule 14a-8 Does Not Permit Shareholders to Make "Proxy Proposals 
By Proxy," as Attempted Here 

24. Rule 14a-8(h) requires that a shareholder personally appear at the shareholders' 

meeting to present his or her proposal, or designate a "representative ... to present a proposal 

on your [the shareholder's] behalf." Section (h) is the only section of Rule 14a-8 that allows a 

8 
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shareholder to appoint a representative to act on his or her behalf, and it is only for the limited 

purpose of presenting the shareholder's proposal at the shareholders' meeting. The rule does 

not contain any language permitting a shareholder to grant a proxy to another person in advance 

of the shareholders' meeting in order for that other person to submit a shareholder proposal for 

inclusion in a company's proxy statement. 

25. Nevertheless, that is what Defendants try to do here. Defendant McRitchie 

attempts in the November 27, 2012 Letter to give "my proxy for [Defendant] John Chevedden 

and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 

regarding this Rule 14a-8 proposal, and/or modification of it." This so-called "proxy" would 

permit Defendant Chevedden to designate yet another, unidentified person-including persons 

unknown to Defendant McRitchie-to advance proposals to WCN on Defendant McRitchie's 

behalf. Nothing in Rule 14a-8 contemplates this sort of"proxy proposal by proxy" scheme. 

26. Making matters worse, the so-called proxy on which Defendant Chevedden 

relies in advancing the December 2012 Proposal does not actually authorize him to do so. No 

evidence has been provided to WCN (documentary or otherwise) demonstrating that Defendant 

McRitchie actually supports the December 2012 Proposal. The Revised November 27, 2012 

Letter is merely a copy of the original November 27, 2012 Letter and was attached by 

Defendant Chevedden to the December 2012 Proposal. It says nothing about Defendant 

McRitchie's views on the December 2012 Proposal. Although the November 27, 2012 Letter 

(both in its original and revised forms) supposedly permits Defendant Chevedden to make a 

"modification" of the November 2012 Proposal, the December 2012 Proposal is not merely a 

"'modification." Because the December 2012 Proposal concerns an entirely different topic (the 

annual election of directors) than the November 2012 Proposal (shareholders' ability to call a 
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special meeting), it is a brand new proposal. Defendant Chevedden submitted it on behalf of 

Defendant McRitchie without any documented authority to do so. 

27. The problems with this "proxy proposal by proxy" approach run deeper still. 

Defendant Young-who, as explained below, may have some unspecified ownership interest in 

the same WCN shares as Defendant McRitchie-has never signed any document or otherwise 

expressed any support for either the November 2012 Proposal or the December 2012 Proposal. 

There is, therefore, no way of knowing what (if any) proposal she supports. 

28. Accordingly, even if Rule 14a-8 permits the sort of "shareholder proposal by 

proxy" scheme that Defendant Chevedden relies upon here-which it does not-it necessarily 

would require the shareholder to grant a proxy that actually authorizes the proposal advanced on 

his or her behalf. Here, nothing in the November 27, 2012 Letter (original or revised) 

establishes that Defendant McRitchie or Defendant Young have authorized Defendant 

Chevedden to submit the December 2012 Proposal to WCN. 

29. WCN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement for this reason, as well. 

3. Defendants Did Not Comply With the Rule 14a-8 
Deadline For Submission of Shareholder Proposals 

30. Rule 14a-8(e)(2) establishes a deadline for submitting shareholder proposals. 

That deadline must be set forth in the company's proxy statement for the prior year, and 

calculated such that a shareholder "proposal must be received at the company's principal 

executive offices not less than 120 calendar days before the date of the company's proxy 

statement released to shareholders in connection with the previous year's annual meeting." 

Here, the relevant date was set forth in WCN's 2012 proxy materials, which specified that 
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stockholder proposals must be received by WCN no later than the close of business on 

December 6, 2012 to be considered for inclusion in the 2013 proxy materials. 

31. Defendants did not meet this deadline. At no time on or before the December 6, 

2012 deadline did Defendants submit the December 2012 Proposal signed by either Defendant 

McRitchie or Defendant Young (much less by both of them), the only two people who may 

have an ownership interest in the relevant WCN shares. As noted above, the Revised 

November 27, 2012 Letter was received on December 6, 2012, but it is merely a copy of the 

earlier November 27, 2012 Letter with a handwritten notation, not a new signature from 

Defendant McRitchie and not attached to the December 2012 Proposal-there is thus no 

indication that he supports the December 2012 Proposal at all (much less by the December 6, 

2012 deadline). The only purported signatures WCN received from Defendant Young were, as 

detailed below, dated "12/12/2012" and "12/20/2012" -well past the December 6, 2012 

deadline-and, in any case, those signatures also were not attached to the December 2012 

Proposal, and thus fail to express any support for it. 

32. WCN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement based on Defendants' failure to meet the deadline 

imposed by Rule 14a-8( e )(2). 

4. Defendants Have Not Satisfied the Ownership Requirements of 
Rule 14a-8(b) 

33. Rule 14a-8(b) sets forth the ownership requirements for shareholder proposals. 

According to Rule 14a-8(b), "to be eligible to submit a proposal, you must have continuously 

held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on 

the proposal at the meeting for at least one year by the date you submit the proposal. You must 

continue to hold those securities through the date of the meeting." 

11 
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34. Importantly, the November 2012 Proposal was the second proposal that 

Defendants Chevedden and McRitchie submitted to WCN. The first was in 2011. However, 

the alleged proofs of ownership they produced in 2011 and 2012 were materially different and 

inconsistent, thus raising significant unanswered questions regarding whether Defendants 

possess the requisite ownership of WCN shares to advance a shareholder proposal. 

35. In December 2011, Defendant Chevedden submitted a Rule 14a-8 proposal to 

WCN, also on behalf of Defendant McRitchie (the "2011 Proposal"). The 2011 Proposal was to 

eliminate supermajority voting rights from WCN's charter and bylaws. To satisfy the 

ownership requirements of Rule 14a-8(b) in connection with the 2011 Proposal, on December 

29, 2011, Defendant Chevedden sent to WCN an e-mail attaching a letter dated December 28, 

2011, from Nancy LeBron, Resource Specialist, TO Ameritrade to Defendant McRitchie (the 

"20 II TO Ameritrade Letter") stating in part: "Pursuant to your request, this letter is to confirm 

that you have continuously held no less than 300 shares of Waste Connections (WCN) since 

November 15,2010 in your ... account ending in The 2011 TO Ameritrade Letter is 

not addressed to, and does not mention, Defendant Young. The 2011 TO Ameritrade Letter 

does not include a signature from Ms. LeBron. Nevertheless, WCN determined not to exclude 

the 2011 Proposal, which accordingly was included in WCN's 2012 proxy materials and voted 

on at WCN's 2012 annual meeting. 

36. With respect to their November 2012 Proposal, in an effort to satisfy the stock 

ownership requirements of Rule 14a-8(b ), on November 28, 2012, Defendant Chevedden sent 

an e-mail to WCN attaching another letter from TD Ameritrade, this one dated November 28, 

2012, from Jill Phillips, Resource Specialist, TO Ameritrade, addressed to both Defendant 

McRitchie and Defendant Young (the "20 12 TO Ameritrade Letter") stating in part: "Pursuant 

12 
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to your request, this letter is to confirm that you have continuously held no less than ... 337 

shares of WCN since 12/29/2003 in your account ending in The 2012 TD Ameritrade 

Letter (unlike the 2011 TD Ameritrade Letter) did contain what purports to be a signature from 

its sender. As explained further below, the 2012 TD Ameritrade Letter is materially different 

from, and inconsistent with, the 20 11 TD Ameritrade Letter in numerous other ways. 

3 7. With respect to their December 20 12 Proposal, as proof of ownership Defendants 

Chevedden and McRitchie attempted to rely upon the same 2012 TD Ameritrade Letter that was 

submitted with the November 2012 Proposal. 

a. WCN's First Deficiency Notice to Defendants 

38. On December 11,2012, WCN sent a letter to Defendant Chevedden setting forth 

the deficiencies in Defendants' proof of ownership of the requisite WCN shares (the "First 

Deficiency Notice"). The First Deficiency Notice explained: 

In order to submit a Rule l4a-8 proposal, Rule l4a-8(b) requires the stockholder 
proponents to have continuously held at least $2,000 in market value, or 1%, of the 
subject company's securities entitled to be voted on the proposal at the meeting for at 
least one year by the date the stockholder submits the proposal. Rule 14a-8(b)(2) 
requires, among other things, the submission of (I) a written statement from the 
"record" holder of the securities (usually a broker or bank) verifying that, at the time 
the proposal was submitted, the stockholder continuously held the shares for at least 
one year, or (2) a copy of a Schedule I 3D, Schedule 130, Form 3, Form 4 and or 
Form 5, or amendments to those documents or updated forms, filed with the SEC 
reflecting ownership of the shares as of or before the one-year eligibility period. 

39. The First Deficiency Notice went on to explain that the 2012 TD Ameritrade 

Letter did not satisfy these requirements for several reasons. The 2012 TD Ameritrade Letter 

was addressed to both Defendant McRitchie and Defendant Young, but she is not a party to 

(and did not express support for) either the November 2012 Proposal or the December 2012 

Proposal submitted by Defendants. It is unclear what ownership relationship over the WCN 

shares exists between Defendant McRitchie and Defendant Young. To the extent that 
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Defendant McRitchie and Defendant Young are co-owners ofthe WCN shares, the First 

Deficiency Notice explained that the December 2012 Proposal was deficient "in that it was not 

executed by all of the co-owners of the shares." 

40. In addition, the First Deficiency Notice pointed out that "a comparison of the 

2012 TO Ameritrade Letter with the December 28, 2011 letter from Nancy LeBron, Resource 

Specialist, TO Ameritrade (the '2011 TO Ameritrade letter') proffered in connection with the 

proposal submitted by you [Defendant Chevedden] on behalf of [Defendant] McRitchie for 

inclusion in the Company's 2012 proxy statement [the 2011 Proposal] reveals several 

inconsistencies with respect to the ownership of the shares of the Company's common stock 

held in the TO Ameritrade account ending These inconsistencies included the 

following: 

The 2011 TO Ameritrade Letter is addressed to Mr. McRitchie and states that he has 
continuously held "no less than 300 shares" of the Company's common stock in the 
account ending since November 15, 2010, whereas the 2012 TO Ameritrade 
Letter is addressed to Mr. McRitchie and Ms. Young and states that they have 
continuously held "no less than 337 shares" of the Company's common stock in the 
account ending since December 29, 2003. These inconsistencies in the 
identities of the account-holders, the holding periods for the shares and the number of 
shares purportedly held in the account have caused the Company to question the 
authenticity of both the 2012 TO Ameritrade Letter and 2011 TO Ameritrade Letter 
and therefore conclude that the electronic copy of the 2012 TO Ameritrade Letter is 
not sufficient evidence of ownership to meet the requirements of Rule 14a-8(b ). 

41. The First Deficiency Notice further explained what Defendant Chevedden and 

Defendant McRitchie would have to do to cure the deficiency in their proof of ownership: 

In order to correct this deficiency, the Company will require that TO Ameritrade 
prepare a new letter, addressed to the Company, that describes Mr. McRitchie's and 
any co-owner's ownership of the shares held in the account ending referred to in 
the 2012 TO Ameritrade Letter. The Company will require the original signed copy 
of this letter to be delivered or sent by mail to the Company. As discussed in Section 
C of Staff Legal Bulletin No. 14F, a copy of which is included with this letter for 
further clarification, the Staff of the SEC suggests that the required proof of 
ownership statement use the following format: 
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As of[date the proposal is submitted], [name of shareholder] held, and has 
held continuously for at least one year, [number of securities] shares of 
[company name] [class of securities]. 

(Brackets in original.) 

42. The First Deficiency Notice finally explained that, unless the deficiencies were 

corrected, Defendants' December 2012 Proposal would be excluded from WCN's proxy 

statement: 

Due to the deficiencies outlined above, the Company will exclude the 2013 Proposal 
from the upcoming 2013 proxy statement unless the deficiencies are cured as 
described above in compliance with the procedures set forth in Rule 14a-8(f)(1). 
Your responses curing these deficiencies must be postmarked no later than 14 
calendar days from the date you receive this letter .... Additionally, even if the 
procedural deficiencies are cured, the Company reserves the right to exclude your 
proposal on other grounds specified in Rule 14a-8. 

b. Defendant Chevedden's Response to the First Deficiency 
Notice 

43. On December 13, 2012, Defendant Chevedden sent an e-mail to WCN 

(apparently with a copy to Defendant McRitchie), purporting to respond to the First Deficiency 

Notice. Rather than provide the information requested, or in the format suggested by the SEC 

Staff, Defendant Chevedden' e-mail asserted that "[i]t does not appear material if the broker 

rounded down the stock holdings in one letter as long as the value exceeded $2,000 in both 

letters," and attached another copy of the initial November 27, 2012 Letter-not the Revised 

November 27,2012 Letter submitted with the December 2012 Proposal-with what appeared to 

be the name "Myra Le Young" photocopied on it. 

44. This version of the November 27, 2012 Letter does not attach any shareholder 

proposal-neither the abandoned November 2012 Proposal nor the December 2012 Proposal-

and includes an additional typed date ("12/12/2012") next to the new signature. As a result, 
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even if the handwriting on the letter were Defendant Young's signature (which is not at all 

clear), there would be no way of knowing what-if any-shareholder proposal she supported. 

The December 13, 2012 e-mail from Defendant Chevedden does not address any other 

deficiencies described in the First Deficiency Notice, including the inconsistencies between the 

20 11 TO Ameritrade Letter and the 2012 TO Ameritrade Letter. 

c. WCN's Second Deficiency Notice to Defendants 

45. On December 18, 2012, WCN sent a letter to Defendant Chevedden explaining 

that he had not cured the deficiencies in the December 2012 Proposal (the "Second Deficiency 

Notice"). The Second Deficiency Notice stated that Defendant Chevedden's December 13, 

2012 email "did not adequately address the deficiencies raised by the Company." It explained 

that Defendants' response "does not adequately address why the holding periods [of WCN 

stock] between the two letters [from TO Ameritrade] is so radically different or how Myra K. 

Young could have been the co-owner of shares since 2003 yet was not mentioned as a co-owner 

in the 2011 TO Ameritrade Letter." 

46. It further explained that "[w]e continue to believe that only an original letter 

from TO Ameritrade ... can satisfactorily establish the ownership of the shares and we 

therefore reiterate the requirement that you provide the Company with such a letter. We believe 

that this request is consistent with Rule 14a-8(b )(2) which requires, among other things, a 

written statement from the 'record' holder of the securities (usually a broker or bank) verifying 

that, at the time the proposal was submitted, the stockholder continuously held the shares for at 

least one year." 

47. The Second Deficiency Notice questioned the authenticity of the photocopy of 

the signature of Defendant Young. Although not required to give Defendants another 
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opportunity to cure their deficiencies, the Second Deficiency Notice does so by asking, again, 

for an original letter from TD Ameritrade curing the ownership proof deficiencies once and for 

all. If these deficiencies were not cured, WCN explained that the December 2012 Proposal 

would be excluded from WCN's proxy. 

d. Defendant Chevedden's Response to the Second Deficiency 
Notice 

48. On December 26, 2012, one day after the 14-day cure period prescribed by Rule 

14a-8(t)(l) had expired, Defendant Chevedden sent an e-mail to WCN (apparently with a copy 

to Defendant McRitchie) attaching another copy of the November 27, 2012 Letter, with two 

more handwritten names-another purported signature from Defendant Young and a signature 

from Defendant McRitchie (both of which were dated "12/20/20 12"). As with the document 

transmitted by Defendant Chevedden on December 13, 2012, this version of the November 27, 

2012 Letter does not attach any shareholder proposal-neither the abandoned November 2012 

Proposal nor the December 2012 Proposal. As a result, even if the handwriting on the letter 

were Defendant Young's signature, there would be no way of knowing what-if any-

shareholder proposal she supported. Moreover, once again, there was no explanation of why 

Defendant Young's name appears on the 2012 TO Ameritrade Letter but not on the 2011 TO 

Ameritrade Letter, and no indication of what proposal (if any) Defendant Young purportedly 

supports. Nor did the correspondence address any of the other concerns expressed in the First 

Deficiency Notice and the Second Deficiency Notice. No original letter from TO Ameritrade 

was ever provided. 

49. On January 1, 2013, Defendant Chevedden sent an e-mail to WCN (again 

apparently with a copy to Defendant McRitchie) stating: "It is believed that the submittal letter 

emailed on December 26, 2012 more than addresses any valid concerns. Please let me know if 
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there is any further question." No further information or documentation has been provided by 

Defendants. 

e. Defendants' Proof of Ownership is Inconsistent and Does Not 
Satisfy the Requirements of Rule 14a-8(b) 

50. Defendants have not provided adequate proof of ownership under Rule 14a-8(b). 

Indeed, their repeated refusal to respond to simple requests that would establish their ownership 

under Rule 14a-8(b ), or to explain material inconsistencies in their proffered proof of 

ownership, further underscores the conclusion that they have not, and cannot, meet the 

ownership requirements. 

51. W CN is entitled to a declaratory judgment that it may exclude the December 

2012 Proposal from its proxy statement for this reason, as well. 

Declaratory Judgment 

52. In accordance with 28 U.S.C. § 2201, an actual controversy exists between WCN 

and Defendants. 

53. For the reasons set forth above, Defendants have not complied with the 

requirements of Rule 14a-8. Rule 14a-8(f) provides that, with respectto certain procedural 

deficiencies, "[t]he company may exclude your proposal, but only after it has notified you of the 

problem, and you have failed adequately to correct it." There is, however, no requirement that a 

company notify a shareholder of a deficiency if the deficiency cannot be corrected. 

54. The majority of Defendants' deficiencies could not be corrected: the proposal's 

impermissible attempt to cut short the terms of existing directors, the unauthorized proxy for 

Defendant Chevedden to submit the December 2012 Proposal, and the missed deadline for 

submitting the proposal. 
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55. With respect to the deficiencies that potentially could have been corrected-

Defendants' inadequate and inconsistent proof of ownership--WCN did notify Defendants 

through the First Deficiency Notice and the Second Deficiency Notice. Defendants never 

corrected those deficiencies. 

56. WCN must file its preliminary proxy statement no later than April 25, 2013. 

WCN's annual meeting is scheduled to occur on June 14, 2013, and the final proxy materials for 

such meeting must be prepared, assembled, filed and mailed to shareholders 40 days in advance 

of that meeting. In addition, at least 10 days prior to mailing, WCN must file a preliminary 

proxy statement with the SEC under Rule 14a-6(a). Given the time required to prepare, 

assemble and file the necessary proxy materials, WCN needs to know as soon as is practicable 

whether it may exclude the November 2012 and the December 2012 Proposal from its proxy 

materials and, accordingly, WCN seeks from this Court a declaratory judgment to that effect. 

Relief Sought 

57. WCN requests that this Court declare that WCN properly may exclude the 

November 2012 Proposal and December 2012 Proposal from WCN's proxy materials under 

Rule 14a-8. WCN also requests judgment against Defendants for its costs, including attorneys' 

fees and expenses, and such other and further relief as the Court may deem just and proper. 
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Respectfully submitted, 

/s/ Andrew J. Fossum 
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Plaintiff Waste Connections, Inc. ("WCN") files this motion for summary 

judgment against defendants John Chevedden, James McRitchie and Myra K. Young. WCN 

respectfully states as follows: 

Nature and Stage of the Proceeding 

WCN filed this case on January 24, 2013, seeking a declaratory judgment that 

the shareholder proposal defendants submitted to WCN may be excluded from its 2013 proxy 

statement pursuant to the rule governing such proposals, Rule 14a-8 under the Securities 

Exchange Act of 1934 ("Rule 14a-8"). 

On February 1, 2013, defendants filed a motion to dismiss for lack of subject 

matter jurisdiction. On February 15, 2013, WCN filed its opposition to defendants' motion, and 

on February 21,2013, defendants filed their reply. That motion has not been decided. 

WCN now files this motion for summary judgment seeking a declaration that it 

may exclude defendants' proposal from its proxy materials. No discovery has been taken, and 

none is necessary for a judgment, as the material facts cannot reasonably be disputed. Because 

WCN must draft, finalize and mail to its shareholders a proxy statement by April25, 2013, for 

an annual meeting on June 14, 2013, WCN will also shortly file a motion for a speedy hearing 

pursuant to Rule 57. 

Issue to Be Decided & Standard of Review 

Issue to be Decided: Whether WCN is entitled to summary judgment on its 

claim for a declaratory judgment that it can exclude defendants' shareholder proposal from its 

2013 proxy materials as expressly permitted by Rule 14a-8, and because the proposal otherwise 

violates Rule 14a-8. 

Standard of Review: "Under Rule 56, '[t]he court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 
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movant is entitled to judgment as a matter oflaw."' ACE Am. Ins. Co. v. M-1, L.L.C., 699 F.3d 

826, 830 (5th Cir. 2012) (quoting Fed. R. Civ. P. 56(c)(2)). The existence of a "genuine 

dispute" cannot be satisfied by "some metaphysical doubt as to the material facts, by conclusory 

allegations, by unsubstantiated assertions, or by only a scintilla of evidence." Little v. Liquid 

Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (internal citations and quotation marks omitted). 

Moreover, "[a] plaintiff should not be required to wait indefinitely for a trial when the defendant 

has a meritless defense that can be resolved on motion for summary judgment." Id. at 1076. 

Ultimately, "[a] genuine issue of material fact exists if the evidence is such that a reasonable 

jury could return a verdict for the non-moving party." Paz v. Brush Engineered Materials, Inc., 

555 F.3d 383, 391 (5th Cir. 2009) (internal quotation marks and citations omitted). 

Summary of the Argument 

WCN seeks to exclude defendants' shareholder proposal from its proxy materials 

for its 2013 annual meeting. Rule 14a-8 sets forth the requirements for shareholder proposals, 

and the bases on which companies may properly exclude such proposals from proxy materials. 

See 17 C.F .R. § 240.14a-8, Appendix ("App.") A. Here, defendants' proposal may be excluded 

under Rule 14a-8 for four separate and independently sufficient reasons: 

• The proposal seeks to cut short the terms of directors currently serving on 
WCN's board, an express ground for exclusion under Rule 14a-8(i)(8)(ii). 

• Rule 14a-8 does not permit Mr. Chevedden (who owns no WCN shares) to 
advance a proposal based on a purported "proxy" from other purported 
shareholders. 

• The proposal was submitted after the deadline specified in W CN' s 20 12 proxy 
statement. 

• Defendants failed to demonstrate the necessary ownership ofWCN stock to 
submit a proposal. 

Accordingly, WCN is entitled to a declaratory judgment that the proposal may be excluded. 

2 
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A court in this District has granted this exact relief to two other companies 

seeking to exclude proposals from Mr. Chevedden-a well-known shareholder activist-under 

nearly identical circumstances. In Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 

2010), Judge Rosenthal granted Apache's request for a declaratory judgment that Mr. 

Chevedden's proposal could be excluded because he failed to present "timely and adequate 

proof' that he met the stock ownership threshold in Rule 14a-8. Id. at 724. Similarly, in KBR 

Inc. v. Chevedden, 776 F. Supp. 2d 415 (S.D. Tex. 2011) ("KBR !"),the court reached the same 

conclusion where Mr. Chevedden again did not "timely submit" any document sufficient to 

establish the requisite ownership. Id. at 432; see KBR Inc. v. Chevedden, Civ. Action No.4: 11-

cv-196, 2011 WL 1463611, at *1-2 (S.D. Tex. Apr. 4, 2011) ("KBR If') (granting summary 

judgment to KBR in part for reasons set forth in KBR 1), App. B. Here, judgment in WCN' s 

favor is even more appropriate, because defendants' proposal is flawed in even more ways than 

Mr. Chevedden's proposals to Apache and KBR. 

This motion for summary judgment turns solely on legal issues and material facts 

that cannot reasonably be disputed. Accordingly, for the reasons more fully explained below, 

WCN seeks summary judgment declaring that defendants' proposal may be excluded from its 

2013 proxy statement. 

FACTUAL BACKGROUND 

A. Parties 

1. Plaintiff WCN 

WCN is an integrated waste services company. See Waste Connections, Inc., 

Schedule 14A (Apr. 6, 2012) ("WCN Sch. 14A"), Exhibit ("Ex.") A to the Affidavit of Patrick 

J. Shea dated February 22,2013 ("Shea Aff."), App. H. Like many companies, WCN has a 

"staggered board" comprised of directors each having a three-year term. (See id. at 4.) In any 

3 
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given year, approximately one third of the directors' terms expire, and the directors holding 

those terms stand for election (thus creating three director "classes" by year). (See id. at 4.) 

WCN's 2012 proxy materials expressly required that stockholder proposals must 

be received by WCN no later than the close of business on December 6, 2012 to be considered 

for inclusion in proxy materials for WCN's 2013 annual meeting. (See id. at 58.) 

2. Defendants 

Mr. Chevedden does not contend that he owns a single share ofWCN stock. 

(See Shea Aff~ 13 (indicating that WCN received no materials other than the ones discussed 

below, which do not include any assertion that Chevedden owns WCN stock).) He is, however, 

apparently the most prolific shareholder activist for U.S. corporations in history. In 2011, Mr. 

Chevedden personally made 30 out of all 240 Rule 14a-8 proposals nationwide, and in 2012, he 

made 37 out of all207 proposals. See Georgeson Inc., 2011 Annual Corporate Governance 

Review, Fig. 16 at 31-34; Georgeson Inc., 2012 Annual Corporate Governance Review, Fig. 16 

at 34-37, (together, the "Georgeson Reports"), App. C. Thus, over these two years, Mr. 

Chevedden made 67 proposals, out of a total of 447 proposals by all other shareholders in the 

world. In other words, Mr. Chevedden-all by himself-managed to account for nearly 15% of 

Rule 14a-8 proposals in the U.S. for this two-year period. 1 Here, as explained below, Mr. 

Chevedden purports to submit a shareholder proposal to WCN on behalf of Mr. McRitchie and 

possibly Ms. Young. 

1 In fact, this percentage is likely much higher. The numbers above account only for proposals submitted in Mr. 
Chevedden's name, and exclude other proposals he has made supposedly on behalf of individuals like Mr. 
McRitchie. 

4 



4:13-cv-00176 Document 15 Filed in TXSD on 02/22/13 Page 9 26 

B. Defendants' Proposals Submitted to WCN 

1. The December 2011 Proposal 

It is important to understand that, more than a year ago, in December 2011, Mr. 

Chevedden submitted a Rule 14a-8 proposal to WCN on behalfofMr. McRitchie (the "2011 

Proposal"). Rule 14a-8(b) requires a shareholder to have "continuously held $2,000 in market 

value, or l %" of the securities to be voted on through the date of the shareholder meeting for at 

least a year. 17 C.F .R. § 240.14a-8(b )(2). To attempt to satisfy these ownership requirements, 

on December 29,2011, Mr. Chevedden sent to WCN an email attaching a letter dated 

December 28, 2011, from Nancy LeBron, Resource Specialist, TD Ameritrade to Mr. 

McRitchie (the "2011 TD Ameritrade Letter"). (See Email fr

[Chevedden's email address] to Pat Shea re: "[spam] Rule l4a-8 Proposal (WCN) tdt," Dec. 29, 

2011, attaching 2011 TD Ameritrade Letter, Shea Aff. Ex. B.) The 2011 TD Ameritrade Letter 

stated in part: "Pursuant to your request, this letter is to confirm that you have continuously 

held no less than 300 shares of Waste Connections (WCN) since November 15, 2010 in your .. 

. account ending in (2011 TD Ameritrade Letter, Shea Aff. Ex. B.) The 2011 TD 

Ameritrade Letter is not addressed to, and does not mention, Ms. Young. (See id.) The 2011 

TD Ameritrade Letter does not include a signature from Ms. LeBron. (See id.) 

WCN included the 2011 Proposal in its 2012 proxy materials. (See WCN Sch. 

14A, Shea Aff. Ex. A.) As explained below, this earlier proposal, and the proof of ownership 

submitted with it, are inconsistent with the proof submitted for their current proposal. 

2. The Now-Abandoned November 27,2012 Proposal 

The following year, on November 27, 2012, Mr. Chevedden sent an email to 

WCN. (See Email from o Pat Shea re: "Rule 14a-8 Proposal 

(WCN)," Nov. 27, 2012, Shea Aff. Ex. C.) Attached to that email was a letter dated November 

5 
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27,2012, from Mr. McRitchie addressed to the chairman ofWCN's board of directors (the 

"November 27, 2012 Letter"). (See Shea Aff. Ex. C.) That letter stated in part: 

I purchased stock in our company [WCN] because I believed our 
company had greater potential. My attached Rule 14a-8 proposal 
is submitted in support of the long-term performance of our 
company. My proposal is for the next annual shareholder 
meeting. I will meet Rule 14a-8 requirements for continuous 
ownership of the required stock until after the date of the 
respective shareholder meeting. My submitted format, with the 
shareholder-supplied emphasis, is intended to be used for 
definitive proxy publication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 
proposal to the company and to act on my behalf regarding this 
Rule 14a-8 proposal, and/or modification of it, for the 
forthcoming shareholder meeting, before, during and after the 
forthcoming shareholder meeting. Please direct all fUture 
communications regarding my Rule 14a-8 proposal to John 
Chevedden

to 
facilitate prompt and verifiable communications. Please identify 
this proposal as my proposal exclusively. 

(Id. (emphasis added).) 

Attached to Mr. McRitchie's November 27,2012 Letter was a document entitled 

"[WCN: Rule l4a-8 Proposal, November 27, 2012] 4*- Special Shareholder Meeting Right" 

(the "November 2012 Proposal"). (See Shea Aff. Ex. C.) The November 2012 Proposal sets 

forth the following proposal: 

(Id.) 

Resolved, Shareowners ask our board to take the steps necessary 
unilaterally (to the fullest extent permitted by law) to amend our 
bylaws and each appropriate governing document to give holders 
of 10% of our outstanding common stock (or the lowest 
percentage permitted by law above 10%) the power to call a 
special shareowner meeting. 

With respect to the November 2012 Proposal, in an effort to satisfy the stock 

ownership requirements of Rule l4a-8(b), on November 28, 2012, Mr. Chevedden sent an email 

6 
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to WCN attaching a different letter from TO Ameritrade than the 2011 TO Ameritrade Letter. 

(See Email from to Pat Shea re: "Rule 14a-8 Proposal (WCN) tdt," 

Nov. 28, 2012, Shea Aff. Ex. D.) This new letter, dated November 28,2012, from Jill Phillips, 

Resource Specialist, TO Ameritrade, was addressed to both Mr. McRitchie and Ms. Young (the 

"2012 TO Ameritrade Letter"). (See Shea Aff. Ex. D.) The 2012 TO Ameritrade Letter stated 

in part: "Pursuant to your request, this letter is to confirm that you have continuously held no 

less than ... 337 shares ofWCN since 12/29/2003 in your account ending in (Jd.) The 

2012 TD Ameritrade Letter (unlike the 2011 TO Ameritrade Letter) did contain what purports 

to be a signature from its sender. (See id.) As explained below, the 2012 TO Ameritrade Letter 

is materially inconsistent with the 2011 TO Ameritrade Letter. 

The November 20 12 Proposal was quickly abandoned and replaced with another 

proposal. 

3. The New December 6, 2012 Proposal 

On December 6, 2012, Mr. Chevedden sent another email to WCN. (See Email 

from to Pat Shea re: "Rule 14a-8 Proposal (WCN)**," Dec. 6, 2012, 

Shea Aff. Ex. E.) Attached to that email was a copy of the same November 27, 2012 Letter 

(quoted above), except that near the top it included a handwritten notation stating "REVISED 

DEC. 6, 2012" (the "Revised November 27, 2012 Letter"). (See Shea Aff. Ex. E.) The Revised 

November 27, 2012 Letter does not reflect a new signature from Mr. McRitchie. (See id.) 

Nevertheless, attached to the Revised November 27, 2012 Letter was a new and different 

shareholder proposal entitled "[WCN: Rule 14a-8 Proposal, November 27, 2012; Revised 

December 6, 2012] Proposal4*- Elect Each Director Annually" (the "December 2012 

Proposal"). (See December 2012 Proposal, Shea Aff. Ex. E.) The December 2012 Proposal 

contains the following proposal: "RESOLVED, shareholders ask that our Company take the 

7 
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steps necessary to reorganize the Board of Directors into one class with each director subject to 

election each year and to complete this transition within one-year [sic]." (!d.) 

With respect to their December 2012 Proposal, neither Mr. Chevedden nor the 

other defendants submitted any additional proof of ownership. (See id. (lacking any stock 

ownership letter).) They thus rely on the same 2012 TD Ameritrade Letter that was submitted 

with the November 2012 Proposal. (See id.) 

C. WCN's Deficiency Notices and Responses From Mr. Chevedden 

l. WCN's First Deficiency Notice 

On December 11, 2012, WCN sent a letter to Mr. Chevedden setting forth the 

deficiencies in defendants' proof of ownership of the requisite WCN shares (the "First 

Deficiency Notice"). (See Shea Aff. Ex. F.) The First Deficiency Notice explained that the 

2012 TD Ameritrade Letter did not adequately demonstrate defendants' ownership ofWCN 

stock under Rule 14a-8(b) for several reasons. First, WCN pointed out that the 2012 TD 

Ameritrade Letter was addressed to both Mr. McRitchie and Ms. Young, but she is not a party 

to (and did not express support for) either the November 2012 Proposal or the December 20I2 

Proposal submitted by defendants. (See id.) To the extent Mr. McRitchie and Ms. Young co­

own the shares, WCN explained that the December 2012 Proposal was deficient "in that it was 

not executed by all of the co-owners of the shares." (!d. at 1-2.) 

Second, the First Deficiency Notice pointed out the many discrepancies between 

the 20 I I TD Ameritrade Letter and the 2012 TD Ameritrade Letter, which both purportedly 

related to the same account. (See id. at 2.) Specifically, WCN explained that the account 

holders, minimum numbers of shares, and holding periods each differed between the two letters. 

(See id.) "These inconsistencies," WCN stated, "have caused the Company to question the 

authenticity" of both letters and therefore to conclude "that the electronic copy of the 2012 TD 

8 
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Ameritrade Letter is not sufficient evidence of ownership to meet the requirements of Rule 14a-

8(b)." (!d. at 2.) 

Third, the First Deficiency Notice explained what Mr. Chevedden and Mr. 

McRitchie would have to do to cure the deficiency in their proof of ownership: 

In order to correct this deficiency, the Company will require that 
TD Ameritrade prepare a new letter, addressed to the Company, 
that describes Mr. McRitchie's and any co-owner's ownership of 
the shares held in the account ending referred to in the 2012 
TD Ameritrade Letter. The Company will require the original 
signed copy of this letter to be delivered or sent by mail to the 
Company. As discussed in Section C of Staff Legal Bulletin No. 
14F, a copy of which is included with this letter for further 
clarification, the Staff of the SEC suggests that the required proof 
of ownership statement use the following format: 

As of [date the proposal is submitted], [name of shareholder] held, 
and has held continuously for at least one year, [number of 
securities] shares of[ company name] [class of securities]. 

(!d. (brackets in original)) The First Deficiency Notice finally advised that, unless the 

deficiencies were corrected, the December 2012 Proposal would be excluded from WCN's 

proxy statement. (!d. at 2-3.) 

2. Mr. Chevedden's Response to the First Deficiency Notice 

On December 13, 2012, Mr. Chevedden sent an email to WCN purporting to 

respond to the First Deficiency Notice, apparently with a copy to Mr. McRitchie. (See Email 

("December 13 Email"), Shea Aff. Ex. G.) However, rather than provide the information 

requested, or in the format suggested by the SEC Staff, Mr. Chevedden's email asserted that 

"[i]t does not appear material if the broker rounded down the stock holdings in one letter as long 

as the value exceeded $2000 [sic] in both letters," and attached another copy of the initial 

November 27,2012 Letter-not the Revised November 27, 2012 Letter submitted with the 
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December 2012 Proposal-with what appeared to be the name "Myra Le Young" photocopied 

on it (the "December 13 Copy"). (See Shea Aff. Ex. G.) This version of the November 27, 

2012 Letter does not attach any shareholder proposal, and includes an additional typed date 

("12/12/2012") next to the new signature. (See id.) It therefore offered no indication that Ms. 

Young actually supported the December 2012 Proposal. The December 13 Email did not 

address any other deficiencies described in the First Deficiency Notice. (See id.) 

3. WCN's Second Deficiency Notice to Defendants 

On December 18, 2012, WCN sent a letter to Mr. Chevedden explaining that he 

had not cured the deficiencies in the December 2012 Proposal (the "Second Deficiency 

Notice"). (See Shea Aff. Ex. H.) The Second Deficiency Notice stated that the December 13 

Email did not explain any of the discrepancies between the two letters from TD Ameritrade. 

(!d.) The Second Deficiency notice also questioned the authenticity of the apparently­

photocopied signature from "Myra Le Young" on the December 13 Copy. (!d. at 2.) Although 

not required to do so, the Second Deficiency Notice again indicated that WCN would accept an 

original letter from TD Ameritrade curing the ownership proof deficiencies once and for all. 

(See id.) 

4. Mr. Chevedden's Responses to the Second Deficiency Notice 

On December 26, 2012, one day after the 14-day cure period prescribed by Rule 

14a-8(f)(l) had expired, Mr. Chevedden sent another email to WCN, again apparently copying 

Mr. McRitchie. (See Email from to Pat Shea re: "Rule 14a-8 Proposal 

(WCN)," Dec. 26, 2012 (the ''December 26 Email"), Shea Aff. Ex. I.) The email attached 

another copy of the November 27, 2012 Letter, with two more handwritten names-another 

purported signature from Ms. Young and a signature from Mr. McRitchie (both of which were 

dated "12/20/2012") (the "December 26 Copy"). (See Shea Aff. Ex. 1.) As with the document 
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transmitted by Mr. Chevedden on December 13, 2012, this version of the November 27, 2012 

Letter does not attach any shareholder proposal. (See id.) It therefore provided no evidence that 

Ms. Young supports the December 2012 Proposal. (See id.) 

On January 1, 2013, Mr. Chevedden sent an email to WCN, again apparently 

copying Mr. McRitchie. (See Email from to Pat Shea re: "Rule 14a-8 

Proposal (WCN)," Jan. 1, 2013 (the "January 1 Email"), Shea Aff. Ex. J.) The January 1 Email 

stated, "It is believed that the submitta1letter emailed on December 26, 2012 more than 

addresses any valid concern. Please let me know if there is any further question." (!d.) 

No further information or documentation has been provided by defendants. (See 

Shea Aff. ~ 13.) 

ARGUMENT 

Defendants' proposal is riddled with flaws under Rule 14a-8, and may therefore 

be excluded from WCN's proxy materials. This case is ripe for summary judgment. WCN's 

motion hinges on clear legal principles and an established record from which no reasonable 

fact-finder could conclude that defendants satisfied Rule 14a-8. See Paz, 555 F .3d at 391. All 

of the material facts-the substance of defendants' proposal, the dates of submission, the 

contents of their purported proof of stock ownership, and the documents purporting to give Mr. 

Chevedden proxy power-appear on the face of documents provided to WCN by Mr. 

Chevedden, and are thus beyond any reasonable dispute. Nor can defendants offer any 

additional evidence at this point, even if it would be material to whether they could have met the 

requirements of Rule 14a-8 last year. As recognized in Apache, after the deadline for 

shareholder proposals has expired, further evidence regarding a proponent's qualifications is 

irrelevant. Apache, 696 F. Supp. 2d at 739 (declining to consider late-submitted proof of 
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ownership from Mr. Chevedden). For these reasons, and as more fully explained below, WCN 

is now entitled to summary judgment on the merits. 

I. THE DECEMBER 2012 PROPOSAL MAY BE EXCLUDED FROM WCN'S 
PROXY MATERIALS BECAUSE IT IS DEFECTIVE UNDER RULE 14A-8 

Rule 14a-8 sets forth substantive bases on which companies may exclude 

shareholder proposals. The SEC recognizes that "[o]nly a court such as a U.S. District Court 

can decide whether a company is obligated to include shareholder proposals in its proxy 

materials." SEC Division of Corporation Finance, Informal Procedures Regarding Shareholder 

that fall within one of the forbidden categories in Rule 14a-8. See, e.g., Grimes v. Centerior 

Energy Corp., 909 F.2d 529,532-33 (D.C. Cir. 1990) (allowing exclusion of proposal related to 

capital expenditure approvals under the ordinary business operations exclusion in 14a-8(i)(7) 

(formerly (c)(7)); Roosevelt v. E.I. DuPont de Nemours & Co., 958 F.2d 416, 425 (D.C. Cir. 

1992) (allowing exclusion of proposal related to discontinuing the production of certain 

chemicals under ordinary business exception); Lindner v. Am. Express Co., No. 10 Civ. 

2228(JSR)(JLC), 2011 WL 2581745, at *6 (S.D.N.Y. June 27, 2011) (allowing exclusion of 

proposal that related to a personal grievance and was thus forbidden under 14a-8(i)(4)), App. G. 

The same result--exclusion of the defendants' proposals-is warranted here for 

four separate and independently sufficient bases under Rule l4a-8.2 

2 The November 2012 Proposal need not be included in WCN's proxy materials because it is no longer in effect. 
Under Rule 14a-8(c), "each shareholder may submit no more than one proposal to a company for a particular 
shareholders' meeting." 17 C.F.R. § 240.14a-8(c). Both proposals purport to be based on the same shares, those 
owned by Mr. McRitchie and possibly Ms. Young. (See 2012 TO Ameritrade Letter, Shea Aff. Ex. D; December 
2012 Proposal, Shea Aff. Ex. E (lacking any additional proof of ownership other than the 2012 TO Ameritrade 
Letter submitted with the November 2012 Proposal).) Thus, the December 2012 Proposal necessarily nullified the 
November 2012 Proposal by operation of law-regardless of whether Mr. McRitchie or Ms. Young ever actually 

12 
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A. Rule 14a-8 Expressly Permits the Exclusion of Proposals That Would 
Remove Directors From Office Before Their Terms Expire 

Rule 14a-8(i)(8)(ii) expressly permits companies to exclude a shareholder 

proposal that "[ w ]ould remove a director from office before his or her term expired." 17 C.F .R. 

§ 240.14a-8(i)(8)(ii). The staff of the Division of Corporation Finance of the SEC (the "SEC 

Staff") has expressly and repeatedly confirmed that Rule 14a-8(i)(8)(ii) permits companies to 

exclude shareholder proposals that would remove directors from office before their terms 

expire-as Mr. Chevedden well knows. The SEC Staff has previously agreed that companies 

could exclude Mr. Chevedden 'sown proposals on this exact basis. See, e.g., Kinetic Concepts, 

Inc., SEC No-Action Letter (2004-2011), WSB File No. 0321201127 (CCH) (Mar 21, 2011) 

(confirming the exclusion of Mr. Chevedden's proposal to require each director to stand for 

election annually), App. E; id., Letter from S. Gupta to SEC Div. ofCorp. Fin., Jan. 19,2011 at 

8 ("'It has been a long-standing position of the Staff that proposals which have the purpose, or 

that could have the effect, of prematurely removing a director from office before his or her term 

expired are considered to relate to a nomination or an election and are therefore excludable"); 

Western Union Co., SEC No-Action Letter (2004-2011), Fed. Sec. L. Rep. (CCH) ~ 76,705 

(Feb. 25, 2011) (confirming the exclusion of an identical proposal from another proponent 

"under rule 14a-8(i)(8) to the extent it could, if implemented, disqualify directors previously 

elected from completing their terms on the board"), App. F. 

Here, the December 2012 Proposal violates Rule 14a-8(i)(8)(ii). In any given 

year, the terms for WCN directors in one of three board "classes" expire, and the directors 

supported (or even knew about) either proposal. See 17 C.F.R. § 240.14a-8(c). Defendants also concede that only 
the December 2012 Proposal is outstanding. (See Defendants' Motion and Supporting Memorandum to Dismiss 
for Lack of Subject Matter Jurisdiction at 4, Waste Connections, Inc. v. Chevedden eta/., No. 4:13-00176 (ECF 
No. 11) (Feb. 1, 20 13) (stating that the "defendants' [sic] need not withdraw their proposaf' (emphasis added)), 
Shea Aff. Ex. K.) 

13 
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holding those terms stand for election, while directors in the other two classes continue to serve. 

(See WCN Sch. 14A at 4 (describing WCN's board structure), Shea Aff. Ex. A.) Defendants' 

proposal would require W CN to "take the steps necessary to reorganize the Board of Directors 

into one class with each director subject to election each year and to complete this transition 

within one-year [sic]." (December 2012 Proposal, Shea Aff. Ex. E (emphasis added).) It would 

thus prematurely end the current terms of many ofWCN's directors. Indeed, if implemented 

following WCN's 2013 annual meeting, as defendants insist, the December 2012 Proposal 

would cut short by one year the terms of two directors whose terms expire in 2015 and would 

cut short by two years the terms of two directors whose terms expire in 2016 if they are elected 

at the 2013 annual meeting. (See WCN Sch. 14A at 4-5, Shea Aff. Ex. A.) 

WCN is entitled to exclude the December 2012 Proposal from its proxy 

statement pursuant to the express terms of Rule 14a-8(i)(8)(ii). This alone is sufficient for 

summary judgment. 

B. Rule 14a-8 Does Not Permit Shareholders to Make "Proxy Proposals By 
Proxy," Nor to Grant Proxy Authority in Violation of Applicable State Law, 
as Attempted Here 

Rule 14a-8(h) requires that a shareholder personally appear at the shareholders' 

meeting to present his or her proposal, or designate a "representative ... to present a proposal 

on your [the shareholder's] behalf." 17 C.F.R. § 240.14a-8(h). Section (h) is the only section 

of Rule 14a-8 that allows a shareholder to appoint a representative to act on his or her behalf, 

and, by its terms, it is only for the purpose of presenting the shareholder's proposal at the 

shareholders' meeting. The rule does not contain any language permitting a shareholder to 

grant a proxy to another person in advance of the shareholders' meeting in order for that other 

person to submit a shareholder proposal for inclusion in a company's proxy statement. 

14 
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Nevertheless, that is what defendants try to do here. In the November 27, 2012 

Letter, Mr. McRitchie writes that he purports to give "my proxy for John Chevedden and/or his 

designee to forward this Rule 14a-8 proposal to the company and to act on my behalf regarding 

this Rule 14a-8 proposal, and/or modification of it." (November 27,2012 Letter, Shea Aff. Ex. 

C.) This so-called "proxy" would permit Mr. Chevedden to designate yet another, unidentified 

person-including persons unknown to Mr. McRitchie-to advance proposals to WCN on Mr. 

McRitchie's behalf. Nothing in Rule 14a-8 contemplates this sort of"proxy proposal by proxy" 

scheme. 

The facts here illustrate the reasons for this limitation. Without it, companies 

would often confront exactly the type of ambiguity and confusion about the non-shareholder 

proponent's authority to submit a proposal present in this case. Supposedly in support of the 

December 2012 Proposal, Mr. Chevedden sent three separate copies of the November 27, 2012 

Letter, but in none of these did anyone who actually owns WCN shares ever express support for 

the proposal.3 Nor does the reference in the November 27, 2012 Letter to allowing Mr. 

Chevedden to make a "modification" of the November 2012 Proposal authorize the December 

2012 Proposal. Because the December 2012 Proposal concerns an entirely different topic (the 

annual election of directors) (see December 2012 Proposal, Shea Aff. Ex. E) than the November 

2012 Proposal (shareholders' ability to call a special meeting) (see November 2012 Proposal, 

Shea Aff. Ex. C), it is not a "modification," but a brand new proposal. 

3 The Revised November 27,2012 Letter, which accompanied the December 2012 Proposal, had no new signature 
from Mr. McRitchie. (See Revised November 27,2012 Letter, Shea Aff. Ex. E.) The December 13 Copy also had 
no new signature from Mr. McRitchie, only an apparent photocopy of a signature from someone who may or may 
not be Ms. Young, and did not accompany any proposal. (See December 13 Copy, Shea Aff. Ex. G.) Likewise, 
although the December 26 Copy bore what appeared to be two original signatures, possibly from Mr. McRitchie 
and Ms. Young, it attached no proposal. (See December 26 Copy, Shea Aff. Ex. I.) 

15 



4:13-cv-00176 Document in TXSD on 02/22/13 Page 20 

In any event, defendants' proposal violates Rule 14a-8(h) in yet another way 

because Mr. Chevedden has not demonstrated, as he must, that he has an adequate power of 

attorney under applicable state law. Rule 14a-8(h) requires that any party designated as a 

shareholder's proxy be "qualified under state law to present the proposal on your behalf." 17 

C.F.R. § 240.14a-8(h). Under Delaware law, which applies to this question,4 Mr. Chevedden 

would therefore need a "power of attorney" from a WCN shareholder, which is a "written 

authorization used to evidence an agent's authority to a third person." Realty Growth Inv. v. 

Council of Unit Owners, 453 A.2d 450, 454 (Del. 1982). The terms of a power of attorney must 

be "certain and plain," and powers of attorney are "strictly construed." !d. at 455. Here, 

however, none of the documents provided to WCN by Mr. Chevedden authorizes him to 

advance the December 2012 Proposal on behalf of Mr. McRitchie or Ms. Young. He clearly 

has not provided a power of attorney authorizing him to do so. 

WCN is therefore entitled to a declaratory judgment that it may exclude the 

December 2012 Proposal from its proxy statement on the additional basis that it violates Rule 

14a-8(h). See 17 C.F.R. § 240.14a-8(h). 

C. Defendants Did Not Comply With the Rule 14a-8 Deadline For Submission 
of Shareholder Proposals 

Rule 14a-8( e )(2) establishes a deadline for submitting shareholder proposals. 

That deadline must be set forth in the company's proxy statement for the prior year, and 

calculated such that a shareholder "proposal must be received at the company's principal 

executive offices not less than 120 calendar days before the date of the company's proxy 

statement released to shareholders in connection with the previous year's annual meeting." 17 

4 
As used in Rule 14a-8, "state law" includes the law of the company's state of incorporation, which is Delaware in 

the case ofWCN. Cf Apache Corp. v. New York City Employees' Retirement System, 621 F. Supp. 2d 444,449 
(S.D. Tex. 2008) (looking to law of state of company's incorporation to interpret "ordinary business operations" 
exception in Rule 14a-8). 
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C.F.R. § 240.14a-8(e)(2). Here, the relevant date was set forth in WCN's 2012 proxy materials, 

which specified that stockholder proposals must be received by WCN no later than the close of 

business on December 6, 2012 to be considered for inclusion in the 2013 proxy materials. (See 

WCN Sch. 14A at 58, Shea Aff. Ex. A.) 

Courts consistently enforce the submission deadline in Rule 14a-8( e )(2). Indeed, 

in Apache, the Court allowed the exclusion of a proposal from Mr. Chevedden in part because 

he provided untimely documentation. The Court stated that it "need not decide whether" a 

document provided after the deadline in Rule 14a-8( e )(2) "in combination with" an earlier letter 

could establish the requisite stock ownership under Rule 14a-8(b ), because the document was 

not timely. Apache, 696 F. Supp. 2d at 739. Thus, the question of whether late-submitted 

documents might have allowed Mr. Chevedden to comply with Rule 14a-8, had he submitted 

them by the deadline, was irrelevant. See also KBR I, 776 F. Supp. 2d at 432 (allowing 

exclusion in part because Mr. Chevedden "has not timely submitted" documents that could 

prove ownership). 

Defendants' failure to meet the Rule 14a-8(e)(2) deadline compels the same 

result in this case. At no time on or before the December 6, 2012 deadline did Mr. Chevedden 

submit the December 2012 Proposal signed by either Mr. McRitchie or Ms. Young (much less 

by both of them), the only two people who may have an ownership interest in the relevant WCN 

shares. The Revised November 27,2012 Letter attaching the December 2012 Proposal is 

merely a copy of the earlier November 27, 2012 Letter supporting the November 2012 Proposal, 

and lacks a new signature from Mr. McRitchie. (See Revised November 27,2012 Letter, Shea 

Aff. Ex. E.) The only purported signatures from Ms. Young were dated "12/12/2012" and 

17 
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"12/20/2012"-well past the deadline-and in any event did not accompany any proposal.5 

(See December 13, 2012 Copy, Shea Aff. Ex. G; December 26, 2012 Copy, Shea Aff. Ex. I.) 

Thus, neither Mr. McRitchie nor Ms. Young expressed any support for the December 2012 

Proposal by the deadline-nor indeed, at any time. The proposal may therefore be excluded 

from WCN's proxy materials. See Apache, 696 F. Supp. 2d at 739 (allowing exclusion and not 

considering untimely submissions); see also KBR I, 776 F. Supp. 2d at 432 (noting lack of 

timely proof of ownership). 

For these reasons, WCN is also entitled to a declaratory judgment that it may 

exclude the December 2012 Proposal from its proxy statement based on defendants' failure to 

meet the deadline imposed by Rule 14a-8( e )(2). See 17 C.F .R. § 240.14a-8( e )(2). 

D. Defendants Have Not Satisfied the Ownership Requirements of Rule 14a-
8(b) 

Rule 14a-8(b) sets forth the ownership requirements for shareholder proposals. 

According to Rule 14a-8(b), "to be eligible to submit a proposal, you must have continuously 

held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on 

the proposal at the meeting for at least one year by the date you submit the proposal. You must 

continue to hold those securities through the date of the meeting." 17 C.F .R. § 240.14a-8(b ). 

The burden to demonstrate ownership of sufficient shares falls on the shareholder, which must 

"prove [his] eligibility to the company." !d. § 240.l4a-8(b)(2); see Apache, 696 F. Supp. 2d at 

7 40 (company has no burden to verifY alleged ownership for purposes of Rule 14a-8(b) ). 

5 
Although WCN did comply with the requirement in Rule 14a-8(f) to give Mr. Chevedden a 14-day cure period 

following a notice of deficiency, the failure to document that a shareholder even supports the proposal in the first 
place is not a curable defect listed in Rule 14a-8. These include only defects related to requirements for statements 
accompanying proposals, 14a-8(a), ownership requirements, 14a-8(b), number of proposals, 14a-8(c), and length of 
proposals, 14a-8(d). See 17 C.F.R. § 240.14a-8(f). 
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In both Apache and KBR, Judge Rosenthal held that Mr. Chevedden failed to 

carry his burden to demonstrate the requisite ownership. First, in Apache, Mr. Chevedden 

attempted to rely on a letter from an entity called RTS, which he described as a broker. See 

Apache Corp., 696 F. Supp. 2d at 739-40. However, RTS was not the record owner of the 

securities, and was registered as an investment advisor, not a broker. See id. at 740. Mr. 

Chevedden refused Apache's request that he provide a statement from the registered owner, and 

instead suggested that Apache verify ownership of the shares. The court rejected this 

proposition and stressed that Apache was not required to verify Mr. Chevedden's allegations: 

Rule [14a-8] requires shareholders to "prove [their] eligibility." 
The parties agree that all Chevedden gave Apache as timely, 
relevant proof of ownership was the December 10 RTS letter. 
Apache has described its concerns about the reliability of the 
statements made in the RTS letter. It is not Apache's burden to 
investigate to confirm the statements or to engage in such steps as 
obtaining a [registered holders] list to provide independent 
verification of Chevedden' s status as an Apache shareholder. 

!d. at 739-40. Similarly, in KBR, Judge Rosenthal again concluded that a proposal from Mr. 

Chevedden could be excluded in part because he "submitted the same type of letter from RTS 

[that the] Court found insufficient in Apache." KBR I, 776 F. Supp. 2d at 432. 

Like the RTS letters in those decisions, the only proof of ownership offered in 

this case is inherently unreliable, and therefore insufficient. Specifically, the 20 11 TO 

Ameritrade Letter conflicts with the 2012 TO Ameritrade letter in terms of who owns the 

shares, what minimum amount(s) the owner(s) held, and for how long. (Compare 2011 TO 

Ameritrade Letter, Shea Aff. Ex. B (addressed only to Mr. McRitchie, specifying ownership of 

"no less than 300" shares since November 2010) with 2012 TO Ameritrade Letter, Shea Aff. 

Ex. D (addressed to Mr. McRitchie and Ms. Young, specifying ownership of"no less than 337 

shares" since December 2003).) Based on the two letters, WCN cannot determine (i) whether 
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Mr. McRitchie and Ms. Young are co-owners of the shares, or have some other relationship; (ii) 

how Ms. Young could have some unspecified ownership interest in the shares from 2003 to 

2012, yet not be mentioned at all as an owner for a period from 2010 through 2011; or (iii) how 

Mr. McRitchie (and possibly Ms. Young) could have held a minimum of 337 shares for a nearly 

nine-year period that includes the shorter period during which Mr. McRitchie had a minimum of 

only 300 shares. 

Mr. Chevedden never answered these questions, despite receiving two 

opportunities to do so from WCN in the form of deficiency notices. (See First Deficiency 

Notice at l, Shea Aff. Ex. F; Second Deficiency Notice, Shea Aff. Ex. H.) Nor did WCN ever 

receive any signed letter from the owner of the WCN shares in the format specified by the SEC, 

which WCN identified to Mr. Chevedden. (See First Deficiency Notice at 2, Shea Aff. Ex. F.) 

Defendants thus failed to carry their burden to "prove [their] eligibility to the company." 17 

C.F.R. § 240.14a-8(b)(2). WCN had no independent obligation to investigate the details of the 

account identified in the TO Ameritrade letters. Instead, here, just as in Apache, "[i]t is not [the 

Company's] burden to investigate to confirm the [ownership] statements," or to attempt to 

obtain "independent verification" of defendants' holdings in WCN stock. Apache, 696 F. Supp. 

2d at 740. 

WCN is thus entitled to a declaratory judgment for the additional reason that the 

December 2012 Proposal does not comply with the requirements of Rule 14a-8(b). 

CONCLUSION 

For the reasons stated above, WCN respectfully requests that this Court declare 

that WCN properly may exclude the November 2012 Proposal and the December 2012 Proposal 

from WCN's proxy materials under Rule 14a-8. 

Dated: February 22, 2013 
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Respectfully submitted, 

Is/Andrew J. Fossum 
Andrew J. Fossum 
Attorney-in-Charge 
CA State Bar No. 250373 
SD/TX Admissions No. 1146327 
LATHAM & WATKINS LLP 
811 Main Street, Suite 3700 
Houston, Texas 77002 
Tel: (713) 546-5400 
Fax: (713) 546-5401 
Email: andrew.fossum@1w.com 

Jeff G. Hammel, admitted pro hac vice 
Jason A. Kolbe, admitted pro hac vice 
LATHAM & WATKINS LLP 
885 Third A venue 
New York, New York 10022 
Tel: (212) 906-1200 
Fax: (212) 751-4864 
Email: jeff.hammel@lw.com 
Email: jason.kolbe@lw.com 

Counsel for Plaintiff 
Waste Connections, Inc. 
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CERTIFICATE OF SERVICE 

I certify that on February 22, 2013, this document, as well as the accompanying 
appendices, were electronically transmitted to the Clerk of Court using the ECF System, and 
true and correct copies were caused to be served in accordance with the Federal Rules of Civil 
Procedure via First Class Mail via the United States Postal Service upon: 

Mr. John Chevedden 

Defendant 

Mr. James McRitchie 

Defendant 

-and-

Myra K. Young 

Defendant 

/s/ Andrew J. Fossum 
Andrew J. Fossum 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

) 
WASTE CONNECTIONS, INC., ) 

) 

1 of 2 

Plaintiff, ) Civil Action: 4:13-CV-00176-KPE 
v. ) 

) 
JOHN CHEVEDDEN, ) 
JAMES McRITCHIE and ) 
MYRA K. YOUNG, ) 

) 
Defendants. ) 

ORDER DENYING DEFENDANTS' MOTION TO DISMISS AND GRANTING 
PLAINTIFF WCN'S MOTION FOR SUMMARY JUDGMENT 

On April4, 2013, the Court held a hearing on (i) the motion to dismiss filed by 

Defendants John Chevedden, James McRitchie, and Myra K. Young on February 1, 2013 (ECF 

No. 11), and (ii) the motion for summary judgment filed by Plaintiff Waste Connections, Inc. 

("WCN") on February 22,2013 (ECF No. 15). 

The Court has considered the parties' briefing on Defendants' motion to dismiss, as well 

as the arguments presented at the April4, 2013 hearing. The Court finds that WCN has 

standing to pursue the declaratory relief it seeks and that Defendants' motion to dismiss should 

be DENIED. 

WCN's motion for summary judgment is unopposed. Having considered WCN's 

motion for summary judgment, including its supporting evidence, the Court concludes that 

WCN has met its burden of demonstrating that there is no genuine dispute as to the material 
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facts. The Court therefore finds that WCN's motion for summary judgment should be 

GRANTED. 

Accordingly, it is ORDERED that Defendants' Motion is DENIED and WCN's Motion 

is GRANTED. 

Therefore, it is ORDERED that the shareholder proposals submitted to WCN by 

Defendants on November 27,2012, and December 6, 2012, may be excluded from WCN's 

proxy statement pursuant to 17 C.F.R. § 240.14a-8. 

Signed at Houston, Texas on J~ ", 2013. 
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Shareholder Proposal olJohn Chevedden 
Apple Inc. 

Securities E..Ychange Act oll934 Rule J-/.a-8 

EXHIBIT F 



Mr. Arthur D. Levinson 
Chairman of the Board 
Apple Inc. (AAPL) 
One Infinite Loop 
Cupertino CA 95014 

Dear Mr. Levinson, 

James McRitchie 

I purchased stock in our company because I believed our company had even greater potentiaL 
My attached Rule 14a-8 proposal is submitted in support of the long-term performance of our 
company. My proposal is for the next annual shareholder meeting. l will meet Rule 14a-8 
requirements including the continuous ownership of the required stock value until after the date 
of the respective shareholder meeting. My submitted format~ with the shareholder-supplied 
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming 
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct 
all future communications regarding my rule 14a-8 proposal to John Chevedden 

at: 

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-term performance of our company. Please acknowledge receipt of my proposal 
promptly by email to

Sincerely, 

8/28/2012 

James McRitchie Date 
Publisher of the Corporate Governance site at CorpGov.net since 1995 

cc: D. Bruce Sewell 
Corporate Secretary 
PH: 408 996-1010 
FX: 408-253-7457 
Gene Levoff <glevoff@apple.com> 
Director, Corporate Law 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



[AAPL: Rule 14a-8 Proposal, August 30, 2012] 
4*- Executives To Retain Significant Stock 

Resolved: Shareholders request that our Compensation Committee adopt a policy requiring that 
senior executives retain a significant percentage of shares acquired through equity pay programs 
until reaching normal retirement age. For the purpose of this policy, normal retirement age shall 
be defined by the Company's qualified retirement plan that has the largest number of plan 
participants. The shareholders recommend that the Committee adopt a share retention percentage 
requirement of 33% of such shares. 

The policy should prohibit hedging transactions for shares subject to this policy which arc not 
sales but reduce the risk of loss to the executive. This policy shall supplement any other share 
ownership requirements that have been established for senior executives, and should be 
implemented so as not to violate the Company's existing contractual obligations or the tcnns of 
any compensation or benefit plan currently in effect. 

Requiring senior executives to hold a significant portion of stock obtained through executive pay 
plans would focus our executives on our company's long-term success. A Conference Board 
Task Force report on executive pay stated that hold-to-retirement requirements give executives 
"an ever-growing incentive to focus on long-term stock price performance." 

This proposal should also be evaluated in the context of our Company's overall corporate 
governance as reported in 2012: 

The Corporate Library/GMI, an independent investment research firm, expressed ongoing 
concern regarding our company's executive pay policies. For 2011, Mr. Timothy Cook's pay 
greatly increased; on the day that he formally replaced Mr. Jobs as the new CEO, Mr. Cook 
received a mega-grant of one million restricted stock units with a grant date value of over $376 
million. Half the amount will vest five years from the grant date and the other half will vest ten 
years after the grant. Equity awards of this magnitude are extreme, and the lack of performance 
requirements for vesting is an additional concern. 

Seven of the 1 0 director seats on our most important board committees were occupied by 
directors who received our highest negative votes (up to 18% in negative votes): Arthur 
Levinson, William Campbell, Millard Drexler and AI Gore. And 5 of these 10 seats were 
occupied by directors who had 12 or more years long tenure- a factor that makes independent 
oversight more difficult. 

Please encourage our board to respond positively to this proposal for improved governance: 
Executives To Retain Significant Stock-Yes on 4. * 



Notes: 
James McRitchie, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 

This proposal is believed to conform with StaffLegal Bulletin No. 14B (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that. while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Ameritrade 

August30,2012 

James McRitchie & 
Myra KYoung 

Re: TD Ameritrade account ending in

Dear James McRitchie & Myra KYoung, 

Thank you for allowing me to assist you today. Pursuant to your request, this is to confirm that since 
March 3, 2005, you have continuously held no less than 200 shares of MPL- Apple Inc. Com in the 
above referenced TD Ameritrade Account. TD Ameritrade Clearing Inc. is the clearing house for TD 
Ameritrade. The DTC number for our clearing house is 0188. 

II 

If you have any further questions, please contact 800-669-3900 to speak with a TD Ameritrade Client 
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a 
day, seven days a week. 

Sincerely, 

cA.:u~~ 
Jill PhQps-..., 

Resource Specialist 
TD Ameritrade 

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages arising 
out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly statement, you 
should rely only on the TD Ameritrade monthly statement as the official record of your TO Ameritrade account. 

TD Ameritrade does not provide investment, legal or tax advice. Please consult your investment, legal or tax advisor regarding tax 
consequences of your transactions. 

TD Ameritrade, Inc., member FINRAISIPC/NFA. TO Ameritrade is a trademark jointly owned by TD Ameritrade IP Company, Inc. 
and The Toronto-Dominion Sank.© 2011 TD Ameritrade IP Company. Inc. AU rights reserved. Used with permission. 

10825 Farnam Drive, Omaha, NE 681541 800-669-3900 1 www.tdamerltrade.corn 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. Steven P. Jobs 
Co-Founder 
Apple Inc. (AAPL) 
1 Infinite Loop 
Cupertino CA 95014 

Dear Mr. Jobs, 

James McRitchie 

I purchased stock in our company because I believed our company had greater potential. I submit 
my attached Rule 14a-8 proposal in support of the long-term performance of our company. My 
proposal is for the next annual shareholder meeting. I intend to meet Rule l4a-8 requirements 
including the continuous ownership of the required stock value until after the date of the 
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis, 
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden 
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder 
meeting before, during and after the forthcoming shareholder meeting. Please direct all future 
communications regarding my rule 14a-8 proposal to John Chevedden 

at: 

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-term performance of our company. Please acknowledge receipt of my proposal 
promptly by email to

Sincerely, 

James McRitchie August 23, 2011 
Publisher of the Corporate Governance site at CorpGov.net since 1995 

cc: D. Bruce Sewell 
Corporate Secretary 
PH: 408 996-1010 
F)(:408-253-7457 
shareholderproposalrip,apple. com 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



(AAPL: Rule 14a-8 Proposal, August 31, 2011] 
3*- Shareholder Say on Director Pay 

Resolved: Shareholders request that our Board of Directors adopt a policy that provides 
shareholders the opportunity, at each annual meeting, to vote on an advisory proposal, prepared 
by the Board of Directors, to ratify the pay given members of our Board of Directors as disclosed 
in the proxy statement. The proposal submitted to shareholders should make clear that the vote is 
non-binding and would not affect any pay given to any director. 

The proxy advisory firms Institutional Shareholder Services and Glass Lewis each recommended 
that shareholders of at least one major company vote in favor of a 2011 shareholder proposal on 
this topic. A shareholder proposal with similarities to this proposal won 55%-support at a major 
company in 2010. 

This proposal is similar to our management's proposal on this same ballot enabling us to cast a 
vote in regard to the pay of our executives. This shareholder proposal simply extends the voting 
opportunity to apply to our directors. Some of our directors are paid more than $1 million for 
work that may be completed in less than 400 hours per year- or $2500-plus per hour. 

The merit of this Shareholder Say on Director Pay proposal should be considered in the context of 
the need for improvements in our company's 2011 reported corporate governance status: 

One yes-vote was all it took to elect each of our directors. Two of our directors owned less than 
200 shares each, including a member of our Audit committee. Two of our 7 directors were active 
CEOs - overextension concern. 

Plus these two CEO directors were two-thirds of our Executive Pay Committee. And Mr. Timothy 
Cook's pay was $59 million. 

The above concerns shows there is need for improvement. Please encourage our board to respond 
positively to this proposal: Shareholder Say on Director Pay - Yes on 3. * 

Notes: 
James McRitchie, sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 

*** FISMA & OMB Memorandum M-07-16 *** 



• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email *** FISMA & OMB Memorandum M-07-16 *** 



August 31, 2011 

James McRitchie 

RE: TO Ameritrade account 

To Whom it May Concern: 

AMERITRADE 
Holding Corporation 

;·.",, 

Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that as 
of August 31, 2011 you have continuously held: 

No less than 100 shares of Apple (AAPL) stock since at least January 2001. 

If you have any further questions, please contact 800-669-3900 to speak with a TD Amcritrade Client 
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a 
day, seven days a week. 

Heather Irvin 

Corporate Actions and Dividends 

TD Ameritrade 

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages arising out of any 
inaccuracy io the information. Because this Information may digger from your TO Ameritrade monthly statement, you should rely only on the 
TD Ameritcade monthly stltement as the official record of your TD Arneritrade account. 

TO Ameritrade does not provide investment, legal or tax advice. Please consult your investment. legal or tax advisor regarding tax 
consequences of your transactions. 

TO Ameritrade, Inc .• member fiNRA/SPIC/NI'A. TO Ameritrade is a trademark jointly owned by TD Ameritrade IP Company, Inc. and The 
Toronto· Dominion B3nk. ©2010 TD Ameritr:ade IP Company, Inc. All rights reserved. Used wlth permission. 

10825 Farman Drive, Omaha, NE 68154 I 80(}669-3900 l www. tdamentrade.com 

*** FISMA & OMB Memorandum M-07-16 *** 


